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THE JUSTICE DEPARTMENTS IMPLEMENTA-
TION OF THE INDEPENDENT COUNSEL ACT

TUESDAY, JUNE 6, 2000

HOUSE OF REPRESENTATIVES,
COMMITTEE ON GOVERNMENT REFORM,
Washington, DC.

The committee met, pursuant to notice, at 2:05 p.m., in room
2154, Rayburn House Office Building, Hon. Dan Burton (chairman
of the committee) presiding.

Present: Representatives Burton, Gilman, Morella, Shays, Horn,
Mica, Barr, Hutchinson, Lantos, Cummings, and Kucinich.

Staff present: Kevin Binger, staff director; James C. Wilson, chief
counsel; David A. Kass, deputy counsel and parliamentarian; Mark
Corallo, director of communications; M. Scott Billingsley, counsel,
Kimberly A. Reed, investigative counsel; Kristi Remington, senior
counsel; Robert Briggs, deputy chief clerk; Robin Butler, office
manager; Michael Canty, legislative aide; Scott Fagan and John
Sare, staff assistants; Leneal Scott, computer systems manager;
Lisa Smith Arafune, chief clerk; Maria Tamburri, assistant to chief
counsel; Corinne Zaccagnini, systems administrator; Phil Schiliro,
minority staff director; Phil Barnett, minority chief counsel; Ken-
neth Ballen, minority chief investigative counsel; Kristin Amerling,
minority deputy chief counsel; Paul Weinberger and Michael Yang,
minority counsel; Ellen Rayner, minority chief clerk; Earley Green,
minority assistant clerk; Andrew Su, minority research assistant;
and Chris Traci, minority staff assistant.

Mr. BURTON. A quorum being present, I ask unanimous consent
that all members’ and witnesses’ written opening statements be in-
cluded in the record. Without objection, so ordered.

I ask unanimous consent that all articles, exhibits and extra-
neous or tabular material referred to be included in the record and,
without objection, so ordered.

I ask unanimous consent that two binders of exhibits which have
been shared with the minority before the hearing be included in
the record and without objection, so ordered.

I ask unanimous consent that questioning in this matter proceed
under clause 2(j)(2) of House Rule 11 and committee rule 14 in
which the chairman and ranking minority member allocate time to
members of the committee as they deem appropriate for extended
questioning not to exceed 60 minutes equally divided between the
majority and the minority. Without objection, so ordered.

I also ask unanimous consent that questioning in the matter
under consideration proceed under clause 2(j)(2) of House Rule 11
and committee rule 14 in which the chairman and ranking minor-
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ity member allocate time to committee counsel as they deem appro-
priate for extending questioning not to exceed 60 minutes divided
equally between the majority and minority; and, without objection,
so ordered.

Mr. Lantos.

Mr. LANTOS. You are going so fast, Mr. Chairman, some of us
need time to catch up.

Mr. BurToN. OK.

Mr. LANTOS. I want to raise a question with respect to the re-
lease of documents. As you know, the Department of Justice in
writing has expressed objections to the release of documents, and
I will introduce a letter in the record indicating their reasons for
objections.

[The information referred to follows:]



U.S. Department of Justice

Office of Legislative Affairs

Washington, D.C. 20530
June 2, 2000

The Honorable Dan Burton
Chairman

Committee on Government Reform
U.S. House of Representatives
‘Washington, D.C. 20515

Dear Mr. Chairman:

This is in response to your letter dated May 31, 2000, in which you indicate your
Committee's consideration of disseminating the La Bella and Freeh memoranda, as well as other,
unspecified documents provided to the Committee in connection with your oversight review of
the Attorney General’s decisions related to campaign financing matters, at a June 6, 2000 hearing
of the Committee.

These documents were provided under an agreement into which the Committee entered
with this Department in order to satisfy the legitimate need of Congress for oversight information
while protecting important institutional and law enforcement interests of this Department,
including the separation of law enforcement decisions from political considerations, and the
confidentiality of open and frank internal deliberations. We appreciate your adherence to the
agreement by providing notice to us prior to release of any document or portion thereof.

We object to the Committee’s proposed public relcase of these sensitive law enforcement
documents at the June 6 hearing. The Department has always sought to ensure that all law
enforcement decisions are products of open, frank and independent assessments of the pertinent
law and facts — uninhibited by political and other improper outside influences. If each attomney’s
advice and recommendations can be publicly dissected by Congress or the media, then the free
and candid flow of ideas would certainly be jeopardized. In particular, we are concerned that
attorneys handling the most politically sensitive matters involving high-level government
officials may, in the future, refrain from providing their honest views on investigative strategy
and the merits or demerits of the case if they know that their confidential views will be debated
and second-guessed in public.

Public release of these documents also would infringe privacy interests. Many of the
documents necessarily contain extensive discussion of unproved allegations against many
entirely innocent persons peripheral to the investigations. Indeed, there is such information in
the La Bella and Freeh memoranda. There is no reason to drag these allegations and individuals
into the spotlight, and such material should be redacted prior to any release. We appreciate the



strict confidentiality with which you and your staff have treated these documents to date. We
strongly urge you to continue to respect the privacy rights of these persons.

Finally, we request that you and the Ranking Member use your considerable leadership to
request that Members provide notice to you and, through you to us, of those specific documents
which may be released at the June 6, 2000 hearing. We believe that identification of the specific
documents to be considered for release is a necessary part of part of the “reasonable notice” to
which we agreed. Such identification will allow us to identify and share with you any specific
concerns we have with the portions of those documents which are considered for discussion or
release. Following our meeting with you and the Ranking Member, or with the Committee,
contemplated in the agreement, the Committee thus will be in a position to make a reasoned,
fully informed decision as to whether particular information should be made public.

Again, thank you for informing us of this matter. We look forward to identification of
the documents your Committee will consider for release, and to working closely with you and

your staff to resolve these issues promptly.

Sincerely

Gotect Yoo
Robert Rabeﬁ&‘(jr

cc: The Honorable Henry Waxman
Ranking Minority Member
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Mr. LANTOS. In essence, the Department believes that disclosing
internal deliberations to the public will have a chilling effect on fu-
ture deliberations within the Department.

Second, the Department believes that releasing the documents
will infringe the privacy interests of innocent individuals who have
been involved in the investigation.

Is it my understanding that you intend to ignore the objections
of the Department of Justice?

Mr. BURTON. Mr. Lantos, we don’t intend to ignore the requests
of the Department of Justice. We worked out an agreement with
them prior to getting those documents which took us about 2V%
years to get, and we said that before we would release any docu-
ments we would inform them of our intent. We would also have a
committee vote on it, and they would be completely reviewed by
our staffs. We have reviewed them very thoroughly. We will go into
some of those today. We won’t be releasing them without the con-
sent of the committee. So we were complying with every bit of the
agreement that we made with the Justice Department.

Mr. LaNTOS. Do I understand that your position is that the De-
partment of Justice has no objections to the release of documents?

Mr. BURTON. No, I am sure that they object because there are
some very embarrassing things in there that I don’t think that they
want in the public domain.

Mr. LanTOS. Under the circumstances, I would like to amend
your request, and I suggest we release all relevant documents, not
just selected documents; and I have a definition what I mean by
all documents.

Mr. BURTON. Would you state your definition?

Mr. LANTOS. The documents I propose be released are all memo-
randa, supporting documents and other materials produced to the
committee by the Department of Justice in response to the commit-
tee’s subpoena of May 3, 2000, relating to independent counsel de-
liberations. This includes any independent counsel deliberations re-
lating to the investigations of the President, the Vice President,
Harold Ickes, Alexis Herman, Bruce Babbitt, Louis Freeh and oth-
ers.

Mr. BURTON. I have talked to our counsel about this prior to the
meeting, and I don’t think we have any objection to that, Mr. Lan-
tos.

Mr. LaNTOS. Thank you.

Mr. BURTON. So, without objection, that will be so ordered; and
those documents will be released along with the documents that we
have in question.

For 2% years, we have been conducting oversight over the Jus-
tice Department. We've watched them conduct their campaign
fundraising investigation. We’ve watched how they have imple-
mented the Independent Counsel Act. What we’ve learned has been
frustrating and disillusioning.

For a long time, it looked like the problems started late in 1997.
FBI Director Louis Freeh tried to get Attorney General Reno to ap-
point an independent counsel. He wrote her a 27-page memo. She
refused.

Then in July 1998, the chief prosecutor on the task force, Chuck
La Bella, tried to do the same thing. He wrote Ms. Reno a 94-page
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memo. He was joined by the top FBI agent on the task force, Mr.
James DeSarno. Again, she refused.

But now we have learned that the problems did not start in the
fall of 1997. It appears that they started a year earlier, in 1996,
right at the outset of the investigation. The documents we have ap-
pear to show that the early problems revolved around one of our
witnesses today, Mr. Lee Radek. Mr. Radek is the head of the Jus-
tice Department’s Public Integrity Section. They prosecute public
officials. They implement the Independent Counsel Act.

In December 1996, Mr. Radek had a meeting with two FBI offi-
cials—Bill Esposito and Neil Gallagher. We just received a copy of
a memo from Director Freeh. According to this memo, Mr. Radek
stated that he was under a lot of pressure in this fundraising in-
vestigation because the Attorney General’s job might hang in the
balance.

That’s a pretty serious statement. Mr. Freeh took it seriously
enough when he heard about it. He met with the Attorney General.
He told her what Mr. Radek said. He asked her to recuse herself
and he asked her to recuse Mr. Radek.

Neither thing happened. Ms. Reno didn’t even look into the alle-
gations. In fact, I understand that Ms. Reno doesn’t even remember
her meeting with Mr. Freeh. That is not unusual because we have
had an epidemic of memory loss of people from the White House
and the Justice Department for a long time. I understand that Mr.
Radek doesn’t even remember his meeting with Mr. Esposito. I
can’t understand somebody not remembering a meeting like that;
but, once again, the epidemic continues.

What happened after that bad start is predictable. One of the
fiercest critics of the Independent Counsel Act, Lee Radek, was put
in charge of implementing the act that he was opposing. Listen to
what he had to say in the New York Times in July 1997, when a
lot of these decisions were being made: “Institutionally, the inde-
pendent counsel statute is an insult. It is a clear enunciation by
t}f}e legislative branch that we cannot be trusted on certain species
of cases.”

Well, what happened? Mr. Radek spent 3 years fighting tooth
and nail to make sure that an independent counsel was never ap-
pointed, and it never happened. What a surprise. The Justice De-
partment’s investigation was beset by constant infighting and fin-
ger pointing. They were tied up in knots.

After 2% years of fighting, we have finally received the Freeh
and La Bella memos. They are pretty damning. The La Bella
memos speaks volumes about what was happening at Public Integ-
rity. Instead of talking about it myself, I'm going to let Mr. La
Bella do the talking. Here’s what his memo says about his strug-
gles with the Public Integrity Section and Mr. Radek over inves-
tigating the White House and appointing an independent counsel:
“You cannot investigate in order to determine if there is informa-
tion concerning a ‘covered person,’” or one who falls within the dis-
cretionary provision, sufficient to constitute grounds to investigate.
Rather, it seems that this information must just appear.”

Must just appear. That was on page 8 of his memo.

Mr. La Bella argued that there was a double standard that bene-
fited White House personnel. He said,
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Whenever the Independent Counsel Act was arguably implicated, the Public In-
tegrity Section was called in to consider if a preliminary investigation should be
commenced.

A peculiar investigative phenomenon resulted. The Department would not inves-
tigate covered White House personnel nor open a preliminary inquiry unless there
was a critical mass of specific and credible evidence of a Federal violation.

And yet the task force has commenced criminal investigations of noncovered per-
sons based on a wisp of information.

I think that is really important. They would not investigate cov-
ered White House personnel nor open a preliminary inquiry unless
there was critical mass of specific and credible evidence of a Fed-
eral violation, and yet the task force commenced criminal investiga-
tions of noncovered persons based upon a wisp of information. This
is the man that they put in charge of the task force.

What Mr. La Bella has to say about the noninvestigation of using
soft money for issue ads is unbelievable. He says,

If these allegations involved anyone other than the President, Vice President, sen-
ior White House or DNC and Clinton/Gore 1996 officials, an appropriate investiga-
tion would have commenced months ago without hesitation. However, simply be-
cause the subjects of the investigation are covered persons, a heated debate has

raged within the Department as to whether to investigate at all. The allegations re-
main unaddressed.

That is on page 14.

He goes on,

The debates appear to have been result- oriented from the outset. In each case
the desired result was to keep the matter out of the reach of the Independent Coun-
sel Act. In Common Cause, this was accomplished by never reaching the issue. The
contortions that the Department has gone through to avoid investigating these alle-
gations are apparent.

That is on page 14.

I'll read one last quote on this subject because, it’s so important.

One could argue that the Department’s treatment of the Common Cause allega-
tions has been marked by gamesmanship rather than an evenhanded analysis of the
issues. That is to say, since a decision to investigate would inevitably lead to a trig-
gering of the Independent Counsel Act, those who are hostile to the triggering of
the Act had to find a theory upon which we could avoid conducting an investigation.

That is on page 38.

Finally, regarding the Loral investigation, Mr. La Bella says this:

In Loral, avoidance of an Independent Counsel Act was accomplished by con-
structing an investigation which ignored the President of the United States—the

only real target of these allegations. It is time to approach these issues head on,
rather than beginning with a desired result and reasoning backward.

That is on page 14.

Gamesmanship? Contortions? Beginning with a desired result
and reasoning backward?

That is unbelievable. Was there ever a better case for an inde-
pendent counsel? Can you blame the American people or many in
Congress for being cynical?

Bear in mind that Mr. La Bella isn’t saying that he had the evi-
dence to convict these people. He is saying that he was being held
back from investigating them in the first place.

So first you have the White House and the DNC closing their
eyes to the crimes being committed all around them. Then you
have Janet Reno’s Justice Department going through contortions to
avoid investigating them. That is why we have kept after this in-
vestigation as long as we have.
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Now, the Justice Department doesn’t want us to release these
memos. They have withheld them from Congress for over 2 years.
The Attorney General was held in contempt of Congress by this
committee rather than turn them over. Their argument is that
these documents would provide defendants with a road map to the
investigation. Well, if this is a road map, it is a road map of a car
going around in circles.

They also argue that giving up these memos would chill the ad-
vice people give the Attorney General. Nothing could be further
from the truth. But they are embarrassing. Very embarrassing.
And I think that’s the real reason that they don’t want them in the
public domain.

What these documents really do is expose the bankruptcy of this
investigation. The damage has been done at this point. More than
3 years have gone by. Witnesses have fled the country. The fact is
that 122 people have either fled the country or taken the fifth
amendment. The only thing we can do now is to try to make sure
that it never happens again.

The question isn’t, how could we make these documents public?
The question is, how could we not?

There are just a couple of more issues I would like to address.

First, there is a whole series of memos in which Mr. Radek ar-
gues against appointing an independent counsel. However, when
you read the people’s responses to whom he wrote, his reasoning,
you see that Mr. Radek was either shading the truth or getting the
facts wrong.

Let me give you just one example. In August 1998, Mr. Radek
wrote a long memo stating that there should be no independent
counsel to investigate whether the Vice President made false state-
ments about his fundraising calls. He was immediately taken to
task by a line attorney and FBI agents working on the case for
many blatant inaccuracies. One quote from the line attorney’s
memo sums it up. “The agents disagree vehemently with the char-
acterization of the Panetta interviews. Specifically, they assert that
he did not change his statement, although the Radek memo says
he did so three times.”

We'll be questioning Mr. Radek about all of these memos.

Another important area is the Department’s terrible record in
this investigation: The President wasn’t questioned about any of
the important foreign money players. The Vice President wasn’t
questioned about the Hsi Lai Temple. A search warrant for Charlie
Trie’s home was withdrawn at the last minute, even though the
FBI wanted to go ahead and get documents. It wasn’t served for
3 months, despite indications from the FBI that documents were
being destroyed. James Riady was never indicted, despite ample
evidence.

I can’t tell you how many times this committee’s investigators
interviewed someone and found out that the Justice Department
hadn’t talked to them or subpoenaed documents and found out that
the Justice Department didn’t have them. And I’'ve met some of the
prosecutors and agents who have worked on this case. They are tal-
ented people. I have nothing but high regard for Mr. La Bella and
Mr. DeSarno and Mr. Freeh and for the prosecutors and agents
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who served under them. I think they had roadblocks put in their
way from the very beginning.

Let me read just one passage from a memo drafted by a senior
lawyer, Mr. Steve Clark, who quit the investigation out of frustra-
tion. Mr. Clark said, “Never did I dream that the task force’s ef-
forts to air this issue would be met with so much behind-the-scenes
maneuvering, personal animosity, distortions of fact and contor-
tions of law.” This is one of the guys investigating this.

I don’t know what else you can expect when one of the leaders
of the investigation says at the outset that he is under a lot of pres-
sure and the Attorney General’s job hangs in the balance.

Finally, if anyone still has any doubts about how political Janet
Reno’s Justice Department has become, what happened yesterday
afternoon should erase them. My staff got a call from the Justice
Department at the end of the day. Justice is not happy that we are
going to release these documents. They told my staff that they had
found one last document they wanted to turn over to us, and this
one was about me.

My staff asked them when they found this document. They
wouldn’t say.

My staff asked if the investigation of me was closed. They didn’t
know.

My staff asked who ordered this document to be turned over.
They wouldn’t answer.

Well, this is about the most transparent attempt to intimidate a
Member of Congress that I have ever seen, and it ain’t gonna fly.

I want answers to all these questions, and I am going to make
sure that I get them from the Justice Department.

They tried to intimidate me in 1997. They started a criminal in-
vestigation of me based on some trumped-up charges raised by a
former executive director of the Democratic National Committee.
That didn’t work.

They tried to intimidate me again when I sent a document sub-
poena to the Attorney General for information on Ron Brown. A
couple days later, an FBI agent walked into my campaign head-
quarters with a subpoena from the Justice Department for 5 years
of my campaign records. That didn’t work.

They leaked a list of ongoing cases to Capitol Hill. It listed my
case as still open but likely to be closed shortly. Apparently, they
thought that I would be intimidated if they kept my case open. No
such luck.

This isn’t going to scare me or this committee off. I will not be
deterred. I want everybody here from the Justice Department, ev-
erybody, to understand something. If you think that I'm going to
be intimidated, you’d better think again. I think it is a real shame
that the Justice Department has sunk to this level.

What we have here in the documents tells one side of the story.
They tell it pretty convincingly. Today we will hear the other side,
from Mr. Radek.

Mr. Esposito, Mr. Gallagher, we appreciate you being here. We
will look forward to hearing from all of you.

I now recognize Mr. Lantos for his opening statement.

Mr. LANTOS. Thank you very much, Mr. Chairman.
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Today, this committee is holding a hearing which the majority
has titled, The Justice Department’s Implementation of the Inde-
pendent Counsel Act. A more appropriate title for this hearing
would be, Beating a Dead Horse, the Government Reform Commit-
tee Once Again Reviews the Independent Counsel Decision.

For the record, this committee’s repetitive, monotonous and un-
fruitful investigation has already cost the American taxpayer over
$8 million. Today, the committee is examining whether the Attor-
ney General, Janet Reno, appropriately decided against appointing
an independent counsel to investigate campaign finance allega-
tions. According to the chairman, the Attorney General has been
blocking for the President by deciding not to appoint an independ-
ent counsel.

Our committee already has explored and re-explored and re-ex-
plored again this issue. In fact, the committee held hearings on this
topic in December 1997, at which both the Attorney General and
the FBI Director, Louis Freeh, testified. The committee then
brought Director Freeh back to discuss the issue in August 1998.
These dates are significant because the chairman emphasizes a
memo written in 1996. The FBI director testified in December 1997
and in August 1998 on the same subject, and we shall hear from
him in a moment.

Director Freeh repeatedly said that he believed that the Attorney
General’s decision was motivated by nothing but the law and the
facts. I wish to repeat that. The FBI Director repeatedly testified
before this committee under oath that he believed that the Attor-
ney General’s decision was motivated by nothing but the law and
the facts.

Now, however, Chairman Burton believes he has a smoking gun
on this matter. He claims that a December 1996, memo by Director
Freeh recently described in the media requires revisiting the inde-
pendent counsel decision. On May 18, press accounts reported that
in this memo Director Freeh commented on remarks by Mr. Lee
Radek, Chief of the Public Integrity Section of the Department of
Justice, who purportedly made to FBI Deputy Director Mr.
Esposito that there was a lot of pressure on him regarding the
campaign finance investigation because the Attorney General’s job
might hang in the balance.

On May 19, Chairman Burton issued a press release on this 1996
memo. The press release states in part, “This committee has been
investigating the campaign fundraising scandal for 3 years. In that
time we have uncovered significant evidence that led us to conclude
that Attorney General Reno has been blocking for the President
and this administration. Now we have a piece of evidence from the
Director of the FBI”—now meaning a memo dated 1996—“that
makes it abundantly clear that we have been right all along. Janet
Reno and Lee Radek have been blatantly protecting the President,
the Vice President and their party from the outset on this scandal.”

Director Freeh’s own statements before this committee, however,
directly contradict Mr. Burton’s theory. Director Freeh, who dis-
agreed with the Attorney General’s decision regarding the appoint-
ment of an independent counsel for campaign finance matters, tes-
tified before our committee in December 1997, and August 1998, a
year and—almost a year and three-quarters after this memo, at
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great length. At these hearings he made numerous statements
under oath regarding the Attorney General’s decision and her in-
tegrity. I suggest that we take a look at what he said.

[Videotape played.]

Mr. LanTOs. We have additional footage.

[Videotape played.]

Mr. LANTOS. As this videotape makes crystal clear, the Director
of the FBI, Mr. Freeh, discussed the Attorney General’s decision
extensively and under oath with this committee long after he wrote
the December 1996, memo, which, of course, contains nothing on
the basis of his own knowledge. That memo contains second- and
third-hand information. FBI Director Freeh stated under oath that
he does not believe the Attorney General was covering up for the
White House or for Democrats.

So today we have two choices. We either believe the Director of
the FBI that he was telling the truth in his testimony under oath
before this committee on two separate occasions, or we believe Mr.
Burton’s theory that the Attorney General was blocking for the
President. The committee today is not only repeating its own inves-
tigation on the independent counsel decision, it is duplicating re-
cent Senate hearings on this same matter. As a matter of fact, we
had to postpone the commencement of this hearing because Sen-
ator Specter was conducting parallel hearings on the other side and
they ran overtime.

The Senate Judiciary Committee held a hearing 2 weeks ago and
one this morning on the same topic with virtually the same wit-
nesses.

It is also worth noting that today’s hearing concerns the imple-
mentation of a statute that no longer exists. As a matter of fact,
I was amused to note in Chairman Burton’s opening remarks that
he quotes Mr. Radek in 1997 being critical of the independent
counsel statute.

Well, apparently the Republican-controlled House and Senate
agreed with Mr. Radek, because last year they chose not to renew
in any form the independent counsel statute. The independent
counsel statute was abandoned by the Congress because, on bal-
ance, it was deemed by the majority to be counterproductive.

So, as of today, we are discussing the implementation of a stat-
ute, and there are very few statutes that Congress abandons. This
happens to be one of them. Without any sunshine provision, we
just decided we better not renew it. So Mr. Radek’s judgment on
this issue certainly was seconded by the majority of both Houses
of Congress.

The Independent Counsel Act, which was enacted in 1978, put
limits on the Attorney General’s discretion regarding investigating
allegations of criminal wrongdoing by the President and other high-
level administration officials. Congress allowed the law to expire on
June 30, 1999. So we are going to spend some more time today
going around and around about whether the Attorney General ap-
propriately used her discretion under the independent counsel stat-
ute when Congress has already provided the Attorney General with
substantially more discretion concerning Federal law enforcement
or executive branch officials by allowing the independent counsel
law to expire.
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From time to time I was amused in all of these hearings to have
reference by the other side to a built-in conflict of interest between
an Attorney General and the President or Vice President because,
clearly, the Attorney General serves under the President. Well,
when the independent counsel statute was approved by the Con-
gress of the United States, this was a well-known fact. As a matter
of fact, were the independent counsel statute still in effect, next
year an Attorney General will be appointed who will be appointed
either by Mr. Gore or by Mr. Bush, and clearly the same argument
could be raised as was raised all the time.

Congress knew what it was doing. Congress knew that a Presi-
dent appoints an Attorney General and the Attorney General de-
cides whether an independent counsel is required to investigate al-
leged wrongdoing by high-ranking officials of the executive branch.

As we review and consider the documents that the Department
of Justice recently provided our committee, the key issue is wheth-
er the allegations of campaign fundraising abuses have been thor-
oughly investigated. The major documents we have received were
written between 1996 and mid-1998. We know that since then the
Department of Justice has examined a wide range of campaign
fundraising allegations. Since then, our committee has also exam-
ined numerous campaign finance allegations. In total, the chair-
man has unilaterally issued 915 subpoenas on campaign-finance-re-
lated matters.

We also know that since then the Department of Justice has
brought a number of campaign finance prosecutions. Individuals
central to the campaign finance allegations pleaded guilty to
wrongdoing, including Johnny Chung, Charlie Trie, John Huang,
have also come before the committee for detailed questioning.

These sessions did not produce evidence of major allegations that
the Department of Defense has ignored. In fact, none of these wit-
nesses implicated any senior White House or Democrat party offi-
cials in wrongdoing. This committee should keep these facts in
mind as we proceed today. The chairman believes that there is a
massive coverup going on. Our job is to assess whether he has any
evidence at all to back up his allegations.

Thank you, Mr. Chairman.

Mr. BURTON. Thank you, Mr. Lantos.

I will now welcome our first panel to the witness table: Mr. Lee
Radek, William Esposito and Neil Gallagher.

[Witnesses sworn.]

Mr. BURTON. Mr. Radek, you are recognized for an opening state-
ment.

STATEMENTS OF LEE RADEK, PUBLIC INTEGRITY SECTION
CHIEF, DEPARTMENT OF JUSTICE; WILLIAM ESPOSITO,
FORMER DEPUTY DIRECTOR, FEDERAL BUREAU OF INVES-
TIGATION; AND NEIL GALLAGHER, ASSISTANT DIRECTOR
FOR TERRORISM, FEDERAL BUREAU OF INVESTIGATION

Mr. RADEK. Good morning, Mr. Chairman and members of the
committee. I am here today in response to your request that I tes-
tify about matters relating to the Independent Counsel Act and its
application to campaign financing matters.
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I serve within the Department of Justice as Chief of the Public
Integrity Section, a position that is and has always been a career
position. Indeed, no one within the section is a political appointee
or has ever held a political appointment. The work of the Section
is nonpartisan in fact as well as perception. As for me, I am, and
always have been, a nonpolitical career prosecutor. Including my
military service, I have more than 30 years of service with the Fed-
eral Government; and my career with the Department of Justice
spans 6 administrations and 10 Attorneys General.

I joined the Justice Department in 1971 through the Attorney
General’s Honors program. For 5 years, I served as a trial attorney
in the Criminal Division, dealing with labor racketeering and legis-
lative matters. In 1976, I was selected to assist in the formation
of the Public Integrity Section, where I served as a line prosecutor
for 2 years. In 1978, I was selected to become Deputy Chief of the
Public Integrity Section, a position I held for 14 years.

In 1989, I was detailed to be part of the prosecution team that
handled the Illwind investigation into defense procurement fraud
and corruption. As part of that assignment, I became a Special As-
sistant U.S. Attorney in the Eastern District of Virginia. In 1992,
I was selected to be the Director of the Asset Forfeiture Office. In
1994, I returned to the Public Integrity Section as Chief, where I
have now served for 6 years.

As Chief of the Public Integrity Section, I have supervised the in-
vestigation and prosecution of corrupt public officials from the exec-
utive, legislative and judicial branches at every level of govern-
ment, local, State and Federal. Over the years that I have had the
privilege to work with the fine prosecutors that make up the Sec-
tion, the Section has conducted successful prosecutions and convic-
tions of Federal judges, Members of Congress, Federal prosecutors,
a wide variety of State officials and numerous officials within the
Federal executive branch.

Of course, responsibility for prosecutions of the highest-level ex-
ecutive branch officials was removed from the Department by the
Congress when it passed the Independent Counsel Act in 1978.
However, from the time that the Independent Counsel Act was first
enacted until its demise in June 1999, the Public Integrity Section
was charged with the front-line responsibility for the administra-
tion of the act’s requirements. Our principal task was conducting
initial inquiries and preliminary investigations pursuant to the act,
gathering the necessary facts to enable Attorneys General to reach
the decisions charged to them by the act.

In a letter the chairman sent to me last week, he indicated that
the primary areas of interest of the committee to be explored in
this hearing were my role with respect to the Campaign Finance
Task Force and my role with respect to the Independent Counsel
Act matters relating to campaign financing. I will briefly outline
the facts with regard to these areas of interest and then will an-
swer any questions you might have concerning them.

During the summer of 1996, allegations that both political par-
ties may have violated campaign financing law in connection with
the upcoming national elections began to circulate. In the fall, sev-
eral Members of Congress wrote to the Attorney General, request-
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ing that she seek appointment of an independent counsel to inves-
tigate these allegations.

In November 1996, a response was sent to these Members, in-
forming them that while there were no grounds to seek appoint-
ment of an independent counsel at that time, the Department took
these allegations seriously and intended to actively pursue them. It
was announced that it had been decided to establish a task force
within the Department, a team of investigators and experienced
prosecutors, which would assume responsibility for the handling of
all campaign financing matters arising out of the 1996 election
cycle. This would ensure that possible connections among the var-
ious matters were not missed and that any emerging independent
counsel issues arising out of these investigations would be prompt-
ly identified and handled pursuant to the requirements of the act.

Both campaign financing prosecutions and administration of the
Independent Counsel Act have been part of the historical respon-
sibility of the Public Integrity Section. As a result, the task force,
while a separate entity from the Public Integrity Section, with its
own work space and personnel, was initially under my direct super-
vision. However, in the fall of 1997, the Attorney General named
Charles La Bella to be its head. At first, I continued to have a sub-
stantial advisory role with respect to the work of the task force, but
over time, as the work progressed and with the demise of the Inde-
pendent Counsel Act, my role diminished. I have played no role in
task force decisions since last year.

Your letter, Mr. Chairman, also expressed an interest in my re-
sponsibilities with respect to the independent counsel decisions in-
volving campaign finance. As I mentioned earlier, the Public Integ-
rity Section has been responsible for the administration of the act
throughout its history, handling each independent counsel matter
since it was first passed in 1978. With respect to the independent
counsel matters connected to the work of the task force, the Section
and the task force worked together on each matter, developing the
necessary facts to permit the Attorney General to make a deter-
mination as to whether to seek appointment of an independent
counsel. On each matter, both I and the head of the task force—
along with many others involved in the process—made our rec-
ommendations to the Attorney General, sometimes jointly and
sometimes separately, based on our honest assessments of the facts
and the applicable law.

I was one of many people who gave the Attorney General rec-
ommendations. Her style has been to seek out the views of a vari-
ety of advisors, listen carefully to each of us, consider our argu-
ments, ask her own questions, and then reach her own decisions.
Sometimes she followed my advice; sometimes she did not. At the
end of the day, it was the Attorney General who made the deci-
sions, as was required under that statute; and the reasons for her
decisions on specific preliminary investigations are set forth in the
detailed formal filings made with the court.

It has been widely known there were internal disagreements
among various officials on a number of independent counsel issues,
particularly with respect to issues raised in the so-called “La Bella”
memo. This, of course, is neither new nor should it be unexpected.
Any group of lawyers grappling with complex legal and factual
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issues are bound to have disagreements, and the issues we faced
were both complex and difficult.

As you are aware, I disagreed with some of Mr. La Bella rec-
ommendations. But I also agreed with Mr. La Bella on many occa-
sions during the time that we worked together. We were both non-
political career prosecutors. We had different interpretations of
some acts of the Independent Counsel Act, but I certainly agree
with his recent statement that the internal debate within the De-
partment was never about politics and that nobody at the Depart-
ment was politically protecting anybody.

Now, if you have any, I am prepared to answer questions, Mr.
Chairman.

Mr. BURTON. Thank you, Mr. Radek.

[The prepared statement of Mr. Radek follows:]
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STATEMENT OF LEE J. RADEK
CHIEF, PUBLIC INTEGRITY SECTION,
CRIMINAL DIVISION, DEPARTMENT OF JUSTICE

Good morning, Mr. Chairman and members of the
Subcommittee. I'm here today in response to your request that
I testify about matters relating to the Independent Counsel Act
and its application to campaign financing matters.

I serve within the Department of Justice as Chief of the
Public Integrity Section, a position that is and has always been a
career position. Indeed, no one within the Section is a political
appointee or has ever held a political appointment. The work of
the Section is nonpartisan in fact as well as perception. As for
me, I am, and always have been, a nonpolitical career
prosecutor. Including my military service, I have more than 30
years of service with federal government, and my career with

_the Department of Justice spans six administrations and 10
Attommey Generals.

I joined the Justice Department in 1971 through the
Attorney General’s Honors program. For five years, I served as
a trial attorney in the Criminal Division, dealing with labor
racketeering and legislative matters. In 1976, I was selected to
assist in the formation of the Public Integrity Section, where I
served as a line prosecutor for two years. In 1978, I was

-selected to-become Deputy Chief of the Publie- Integrity-Section;—

a position I held for 14 years. .In 1989, I was detailed to be part
of the prosecution team that handled the Illwind investigation
into defense procurement fraud and corruption. As part of that
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assignment, I became a Special Assistant United States Attormey
in the Eastern District of Virginia. In 1992, I was selected to
be the Director of the Asset Forfeiture Office. In 1994, I
returned to Public Integrity as Chief, where I have now served
for six years.

As Chief of the Public Integrity Section, I have supervised
the investigation and prosecution of corrupt public officials
from the executive, legislative and judicial branches at every
level of government, local, state and federal. Over the years that
I have had the privilege to work with the fine prosecutors that
make up the Section, the Section conducted successful
prosecutions and convictions of federal judges, Members of
Congress, federal prosecutors, a wide variety of state officials,
and numerous officials within the federal Executive Branch.

Of course, responsibility for prosecutions of the highest
level Executive Branch officials was removed from the
Department by the Congress when it passed the Independent

Counsel Act in 1978. However, from the time that the
Independent Counsel Act was first enacted until its demise in
June 1999, the Public Integrity Section was charged with the
front-line responsibility for the administration of the Act's
requirements. Our principle task was conducting initial
inquiries and preliminary investigations pursuant to the Act,
gathering the necessary facts to enable Aftorneys General to
reach the decisions charged to them by the Act .

In a letter the Chairman sent to me last week, he indicated
that the primary areas of interest of the Committee to be
explored in this hearing were my role with respect to the
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Campaign Financing Task Force and my role with respect to the
Independent Counsel Act matters relating to campaign
financing. I will briefly outline the facts with regard to these
areas of interest, and then will answer any questions you might
have concerning them.

During the summer of 1996, allegations that both political
parties may have violated campaign financing law in connection
with the upcoming national elections began to circulate. In the
fall, several Members of Congress wrote to the Attorney
General, requesting that she seek appointment of an Independent
Counsel to investigate these allegations. In November 1996, a
response was sent to these Members, informing them that while
there were no grounds to seek appointment of an Independent
Counsel at that time, the Department took these allegations
seriously, and intended to actively pursue them. It was also
announced that it had been decided to establish a Task Force
within the Department, a team of investigators and experienced
prosecutors, which would assume responsibility for the handling
of all campaign financing matters arising out of the 1996
election cycle. This would ensure that possible connections
among the various matters were not missed, and that any
emerging Independent Counsel issues arising out of these
investigations would be promptly identified and handled
pursuant to the requirements of the Act.

Both campaign financing prosecutions and the

""" administration of the Independent-Counsel-Act-have been part of -

the historical responsibility of the Public Integrity Section. Asa
result, the Task Force, while a separate entity from the Public
Integrity Section, with its own work space and personnel, was
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initially under my direct supervision. However, in the fall of
1997, the Attorney General named Charles LaBella to be its
head. At first, I continued to have a substantial advisory role
with respect to the work of the Task Force, but over time, as the
work progressed, and with the demise of the Independent
Counsel Act, my role diminished; indeed, I have played no role
in Task Force decisions since last year.

Your letter, Mr. Chairman, also expressed an interest in my
responsibilities with respect to the independent counsel
decisions involving campaign finance. As I mentioned earlier,
the Public Integrity Section has been responsible for the
administration of the Act throughout its history, handling each
independent counsel matter since it was first passed in 1978.
With respect to Independent Counsel matters connected to the
work of the Task Force, the Section and the Task Force worked
together on each matter, developing the necessary facts to
permit the Attorney General to make a determination as to
whether to seek appointment of an independent counsel. On
each matter, both I and the head of the Task Force — along with
many others involved in the process — made our
recommendations to the Attorney General, sometimes jointly
and sometimes separately, based on our honest assessments of
the facts and applicable law.

I was one of many people who gave the Attorney General
recommendations. Her style has been to seek out the views of a
variety of advisors, listen-carefully-to-each-of us, consider our
arguments, ask her own questions, and then reach her own
decisions. Sometimes she followed my advice; sometimes she
did not. At the end of the day, it was the Attorney General who
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made the decisions — as was required under the statute — and
the reasons for her decisions on specific preliminary
investigations are set forth in the detailed formal filings made
with the court.

It has been widely known for some time that there were
internal disagreements among various officials on a number of
independent counsel issues, particularly with respect to issues
raised in the so-called "La Bella" memo. This of course, is
neither new nor should it be unexpected; any group of lawyers
grappling with complex legal and factual issues are bound to
have disagreements, and the issues we faced were both complex
and difficult. As you are aware, I disagreed with some of
Mr. La Bella’s recommendations. But I also agreed with
Mr. La Bella on many occasions during the time that we worked
together. We were both nonpolitical career prosecutors. We
had different interpretations of some aspects of the Independent
Counsel Act, but I certainly agree with his recent statement that
. the internal debate within the department was never about
politics and that nobody at the Department was politically
protecting anybody.

Now, if you have questions, I am prepared to answer thermn.
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Mr. BURTON. Mr. Gallagher.

Mr. GALLAGHER. Mr. Chairman, with your permission, I do not
have an opening statement. I am prepared to answer questions.

Mr. BURTON. Thank you, sir.

Mr. Esposito.

Mr. EsposiTo. I also do not have an opening statement and am
prepared to answer any questions you may have.

Mr. BURTON. Very good. We will proceed under the rules that
were adopted at the beginning of the hearing.

The last thing in the world that I would like to be doing today
is sitting here in front of three career government employees ask-
ing them questions about the internal deliberations of the Justice
Department. But there were some real problems with what went
on at Justice, and there is no doubt in my mind that congressional
oversight is essential. That is why I think it is essential that some
sunshine be allowed into the closed-door process that led the Attor-
ney General to reject an independent counsel.

When the American people see what really went on, I don’t think
that they will be proud of what happened at Justice. I hope that
all of the media reads the La Bella and Freeh memos in question,
because we are not going to be able to cover all of that in detail
today, and I think they speak for themselves.

It is no secret to anyone that I believe the way that the Justice
Department has handled the campaign finance investigation has
been disgraceful, and one of the things that bothers me is that it
puts the career prosecutors and investigators on the task force in
a very difficult position. They are good, decent, honest men and
women. Unfortunately, the Attorney General has put them in a po-
sition where their work has been questioned and every decision is
second-guessed.

It mystifies me that the Attorney General would hold herself out
as the jury to make all of the tough calls that ended up giving the
President, the Vice President and her political party a free ride.
When you have a Chuck La Bella complaining about the Justice
Department going through contortions to avoid investigating mat-
ters, when you hear about government prosecutors being involved
in gamesmanship, when the head of a task force writes that this
type of investigation and posturing in the context of this investiga-
tion is unseemly, then something has gone very wrong.

For some reason, though, known only to the Attorney General,
she just didn’t want to appoint an independent counsel to look into
the activities of her boss and her political party. It wasn’t the first
time. She didn’t want anyone to look into the Whitewater matter.

Everyone tends to forget how that investigation uncovered cor-
ruption that led to the conviction of Governor Jim Guy Tucker of
Arkansas; and it led to the conviction of the President’s eyes and
ears at the Justice Department, Webb Hubbell. If Janet Reno had
had her way, Webb Hubbell would probably still be running a large
part of the Justice Department, and Jim Guy Tucker would never
have been prosecuted. If the Attorney General had won the day, no
one would have done anything about Henry Cisneros and the lies
he told under oath to the FBI.

The Attorney General did win the day on the campaign finance
independent counsel issue, and there will never be full confidence
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that the Justice Department did the best job possible. The Attorney
General guaranteed that there will always be a cloud over this
matter, and that is abominable, and it borders on corruption.

Now I would like the witnesses to take a look at exhibit 1. I
think we will put that up on the screen.

[Exhibit 1 follows:]
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Memorandum

oo MR. ESPOSITO Dae12/9/96

F N :
o DIRECTOR, PBI O at Fesic

Subject : DEMOCRATIC NATIONAL CAMPAIGN
: MATTER

As I related to you this morning, I met with the
Attorney General on Friday, 12/6/96, to discuss the above-
captioned matter.

I stated that DOJ had not yet referred the matter te
the FBI to conduct a full, criminal investigation. It was my
recommendation that this referral take place as socon as possible.

I also told the Attorney General that since she had
declined to refer the.matter te an Independent Counsel it was my
recommendation that she select a first rate DOJ legal team from
outside Main Justice to conduct the inguiry. In fact, I said
that these prosecutors should be “junk-yard dogs" and that in my
view, PIS was not capable of conducting the thorough, aggressive
kind of investigation which was regquired.

I alsc advised the Attorney General of Lee Radek's
comment to you that there was a lot of “"pressure" on him and PIS
regarding this case because the “Attorney General's job might
hang in the, balance® (or words to that effect). I stated that
those comments would be enough for me to take him and the
Criminal Division off the case completely.

T also stated that it didn’t make sense for PIS to call
the FBI the "lead agency" in this matter while operating a Ttask
force™ with DOC IGs who were conducting interviews of key
witnesses without the knowledge or participation of the FBI.

I strongly recommended that the FBI and hand-picked DOJ
attorneys from outside Main Justice run this case as we would any
matter of such importance and complexity.

We left the conversation on Friday with arrangements to
discuss the matter again on Monday. The Attorney General and T
spoke today and she asked for a meeting to discuss the .
#investigative team® and hear our recommendations. The meetlng
is now scheduled for Wednesday, 12/11/96, which you and Bob Litt
will alse attend.

LIF:wss {2) CONTINUED~~QVER

D0J-03137
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Memorandum to Mr. Espositc from Director, FBI
RE: DEMOCRATIC NATIONAL CAMPAIGN MATTER

I intend to repeat my recommendations from Friday's
meeting. We should present all of our recommendations for
setting up the investigation--both AUSAs and other resources.
You and I should also discuss and consider whether on the basis
of all the facts and circumstances -- including Huang's recently
released letters to the President as well as Radek's comments--
whether I should recommend that the Attorney General reconsider
referral to an Independent Ccunsel.

It was unfortunate that DOJ declined to allow the FBI
to play any role in the Independent Counsel referral
deliberations. I agree with you that based on the DOJ's
experience with the Cisneros matter--which was only referred to
an Independent Counsel because the FBI and I intervened directly
with the Attorney General--it was decided to exclude us from this
decision-making process.

Nevertheless, based on information recently reviewed
from PIS/DOC, we should determine whether or not an Independent
Counsel referral should be made at this time. If so, I will make
the recommendation to the Attorney General.

D0J-03138
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Mr. BURTON. By now, you are all pretty familiar with this docu-
ment. If you have it before you, it is probably easier to read. It is
a memo from Louis Freeh to Mr. Esposito. The date is December
9, 1996, which is very significant because that was right at the
start of the campaign finance investigation.

Mr. Esposito, this memo describes a conversation you apparently
had with Mr. Radek; is that correct?

Mr. EsposITo. Yes, sir.

Mr. BURTON. Where did that conversation take place?

Mr. EsposITO. In my office at the FBI headquarters.

Mr. BURTON. Who was there?

Mr. EsposiTo. It was myself. My deputy was Neil Gallagher. He
was there. Mr. Radek and one of his deputies named Joe Gangloff.

Mr. BURTON. Can you tell us how the meeting between you and
Mr. Radek was set up?

Mr. EsposiTo. I had called Mr. Radek earlier and asked him if
he could stop by my office so we could have a discussion on two
particular issues. The first issue was regarding a formal referral on
the matter that was involving the finance campaign; and the sec-
ond was to have some input into the FBI—FBI having input into
the referral process when the Public Integrity Section makes a rec-
ommendation to the Attorney General.

Mr. BURTON. Can you tell us what happened at the meeting?

Mr. EsposiTo. Yes. Mr. Radek and Mr. Gangloff showed up at
my office. Mr. Gallagher and I met them. We had a conversation
about the two points I just mentioned. The conversation was cor-
dial, amicable. I don’t recall any disagreements that we had at that
time. It lasted less than 30 minutes, I think.

At the end of the meeting, just as I remember I was getting up
and Lee was in the process of getting out of his chair, he made the
statement that there is a lot of pressure on him, and the Attorney
General’s job could hang in the balance based on the decision he
would make.

Mr. BURTON. Mr. Radek apparently indicated he was feeling
pressure, and he said that her job could hang in the balance be-
cause of the pressure that was exerted on him and the decision she
would make?

Mr. EsposiTo. Right. I remember specifically the job could hang
in the balance. Now, since it has been 3V years, I don’t remember
whether the word was pressure or stress.

Mr. BURTON. Was there any doubt in your mind that Mr. Radek
was linking the pressure that he felt and the Attorney General’s
job hung in the balance, was there any doubt about that?

Mr. EsposiTo. No. It was said in the same sentence.

Mr. BurTON. Did Mr. Radek make it clear that he felt that the
Attorney General’s job hung in the balance as a result of the deci-
sion that the Public Integrity Section reached?

Mzr. EsposiTo. No, that was the extent of his statement.

Mr. BURTON. Mr. Gallagher, you were also at the same meeting.

Mr. GALLAGHER. Yes, Mr. Chairman.

Mr. BURTON. If you would, please, tell us what you remember
about Mr. Radek’s comment about his feeling pressure on the cam-
paign finance investigation.
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Mr. GALLAGHER. The memo that you have on the screen is accu-
rate to the point that Lee Radek made a statement that he was
under a lot of pressure. And to put it into context, at the time there
was a lot of published reports that the Attorney General had not
yet been named in the new Cabinet, and there was a statement to
the fact that the Attorney General’s job might be on the line.

Mr. BURTON. Was there any doubt in your mind that there was
a linkage between the comment about pressure and the comment
about the Attorney General’s job hanging in the balance?

Mr. GALLAGHER. No, sir, there wasn’t.

Mr. BURTON. Mr. Radek, before I ask you to respond, I want to
put the Justice Department investigation in perspective. At the
time of your meeting with Mr. Esposito and Mr. Gallagher, who
was in charge of the Campaign Finance Task Force?

Mr. RADEK. At the time of the meeting, there was no task force
that I am aware of. The concept occurred shortly after that meet-
ing.

Mr. BURTON. Wasn’t Laura Ingersoll in charge of the investiga-
tion at that time?

Mr. RADEK. I had assigned Laura Ingersoll to begin to gather evi-
dence that consisted mainly of newspaper information and various
allegations that were coming out. So, yes, to the extent that there
was an organized effort in this effort, Ms. Ingersoll was in charge.

Mr. BURTON. And she was a subordinate employee of yours in
Public Integrity?

Mr. RADEK. That’s correct.

Mr. BURTON. How many attorneys were on the task force exam-
ining campaign finance matters or were working with her at the
time?

Mr. RADEK. I don’t recall. It would be an estimate to say two to
three, maybe five.

Mr. BURTON. A recent GAO report says there were only about
four attorneys investigating in January 1997. Were all of these peo-
ple your subordinates?

Mr. RADEK. There were early detailees to the task force, but for
purposes of this case they were my subordinates, yes.

Mr. BURTON. How many lawyers were there in the Public Integ-
rity Section at the time?

Mr. RADEK. Probably around 25 trial attorneys.

Mr. BURTON. Going back to the meeting with Mr. Esposito and
Mr. Gallagher, do you have any recollection of that meeting?

Mr. RADEK. I have no recollection of that meeting.

Mr. BURTON. So you don’t make remember making that kind of
statement about there being a lot of pressure on you and the Attor-
ney General’s job hanging in the balance?

Mr. RADEK. I certainly do not.

Mr. BURTON. Have you followed any of our hearings, Mr. Radek?

Mr. RADEK. I have followed some, Mr. Chairman, but not for
some time.

Mr. BURTON. Have you noticed at our hearings there seems to be
an epidemic of people not recalling or having memory loss?

Mr. RADEK. I have noticed that you have observed that on many
occasions, yes.
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Mr. BURTON. The last time we had a meeting, we had three
counsels to the President. Every single one of them couldn’t re-
member where the bathroom was.

Mr. RADEK. I can’t speak for them, Mr. Chairman. I do not re-
member this meeting in any way; and Mr. Gangloff does not either,
as he testified this morning in front of Senator Specter.

Mr. BURTON. He is the associate?

Mr. RADEK. He is my principal deputy chief.

Mr. BURTON. He doesn’t remember either?

Mr. RADEK. No, sir.

Mr. BURTON. Gee, I wish I had him here so I could hear that.

You don’t recall the meeting so you don’t remember saying any-
thing like that?

Mr. RADEK. That’s correct. I am quite certain that I would not
have said something like this because it simply would not have
been true. I felt no pressure because of the Attorney General’s job
status.

Mr. BURTON. Why do you think two men of the stature of Mr.
Esposito and Mr. Gallagher would lie?

Mr. RADEK. I have no explanation. The only explanation I can
offer is that they must have misinterpreted something that I said.
I was not in the habit of lying to them, and it would have been a
lie. It is simply not true that I felt pressure because of her job sta-
tus.

I felt a lot of pressure, and I was willing to tell anybody and ev-
erybody that. The pressure I felt was coming from you and the At-
torney General and the Congress and the media to do a good job.
And it was a pressure cooker, there is no doubt about it.

Mr. BURTON. But you don’t remember the meeting or saying that
or anything like that?

Mr. RADEK. No, I do not.

Mr. BURTON. In December 1996, it was being widely discussed
that?Attorney General Reno might not be reappointed; is that cor-
rect?

Mr. RADEK. There was a lot of press speculation to that effect,
yes, sir.

Mr. BURTON. Those rumors were discussed in the press?

Mr. RADEK. Yes.

Mr. BURTON. Do you have any belief that individuals at the
White House were seriously considering not reappointing the Attor-
ney General for a second term?

Mr. RADEK. I don’t believe everything that I read in the papers.
I know that the papers were reporting it.

Mr. BURTON. On that one thing I think you and I agree.

Mr. Esposito, after your meeting with Mr. Radek, did you think
that his comment was significant enough to tell anyone else?

Mr. EsposiTo. After the meeting I went down and briefed the Di-
rector on the results of the meeting, including the statement that
was made.

Mr. BURTON. And you told him exactly what happened?

Mr. Esposito. I did.

Mr. BURTON. Do you know if Director Freeh told the Attorney
General about the comment made by Mr. Radek?

Mr. EsposiTo. He told me that he had.
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Mr. BURTON. We have exhibit No. 1. In that the Director states
on December 6, 1996, he advised the Attorney General of Mr.
Radek’s statement. Is that accurate, Mr. Esposito?

Mr. EsposITo. It is accurate that he told me that he put it in the
memo, yes.

Mr. BURTON. Did Director Freeh tell you after his meeting with
the Attorney General that he told her about Mr. Radek’s state-
ment?

Mr. ESPoSITO. Yes.

Mr. BURTON. Did he tell you what Ms. Reno’s reaction was?

Mr. EsposiTo. She said she would look into the matter.

Mr. BURTON. When you got this memo from Director Freeh, did
you find it to be accurate? Did it reflect the discussion you had
with Mr. Radek?

Mr. EsposIToO. Yes, it did.

Mr. BURTON. Mr. Gallagher, do you know whether Mr. Esposito
communicated this statement about pressure and the Attorney
General’s job hanging in the balance to anyone?

Mr. GALLAGHER. I was not party to that conversation between
Mr. Esposito and the Director.

Mr. BURTON. Do you have any knowledge whether this statement
was communicated to the Attorney General by Director Freeh?

Mr. GALLAGHER. Not beyond the existence of this memorandum.

Mr. BURTON. But you saw the memo?

Mr. GALLAGHER. Yes, sir.

Mr. BURTON. Do you have any information about what the Attor-
ney General told Director Freeh she was going to do about this?

Mr. GALLAGHER. No, sir, I don’t.

Mr. BURTON. Mr. Radek, were you ever contacted by the Attor-
ney General or anyone else at Justice Department about whether
you had made this statement about feeling pressure because the
Attorney General’s job hung in the balance?

Mr. RADEK. Not before the last several weeks, Mr. Chairman.
When this memo came to light, I was asked whether I made the
remarks. Just a couple of weeks ago.

Mr. BURTON. Mr. Esposito, were you ever contacted by anyone at
Justice who was investing whether Mr. Radek made this state-
ment?

Mr. EsposiTo. Yes, I was.

Mr. BURTON. You were contacted. When was this?

Mr. EsposiTo. Within the last month.

Mr. BURTON. In the last month. Who contacted you?

Mr. EsposiTo. Deputy Attorney General Eric Holder.

Mr. BURTON. And you told him exactly what happened.

Mr. ESPosITO. Yes.

Mr. BURTON. Did he have any reaction?

Mr. EsposiTo. No. He said that he saw the memo and wanted
my version since it was supposedly my conversation.

Mr. BUrTON. He said that he would look into it or did he make
any comments?

Mr. EsposiTo. He said that they were getting ready to turn docu-
ments over, and this memo had just come to his attention.



29

Mr. BURTON. Mr. Gallagher, were you ever contacted by anyone
at Justice who is investigating whether Mr. Radek made this com-
ment?

Mr. GALLAGHER. No, sir.

Mr. BUrTON. Mr. Radek, the Attorney General apparently told
Director Freeh that she would look into the matter. It doesn’t
sound like she did, did she?

Mr. RADEK. I'm aware of no effort she took to look into the mat-
ter.

Mr. BURTON. You obviously denied that she ever made that
statement. However, given the fact that the Deputy Director of the
FBI and the other senior officials said you made the statement,
don’t you think there should at least be an inquiry into it?

Mr. RADEK. It seems to me that if the connotation that some put
to this remark, and that is that I was under pressure not to do a
good job, is—was part of this, that, yes, she would have had some
duty to look into it.

I'm not sure that Mr. Esposito and Mr. Gallagher put that con-
notation to it, but—and I don’t even know whether Director Freeh
does. But if it was simply that I was under pressure to do a good
job, maybe she wouldn’t have been under such an obligation. It’s
hard to judge.

Mr. BURTON. The memo is pretty direct there. I can’t understand
why she didn’t go ahead and start an investigation of this.

Since Mr. Radek made this statement to you at the beginning of
the campaign finance investigation, Mr. Esposito, do you think he
should have been recused from the investigation?

Mr. EsposiTo. That was a decision between the Director and the
Attorney General. My own personal opinion was no.

Mr. BURTON. Do you agree with Director Freeh, who stated that
Mr. Radek’s statement is an example of why Public Integrity in the
Criminal Division should have been taken off the campaign fund-
raising case?

Mr. EsposiTo. That’s my understanding of the FBI’s position,
yes, sir.

Mr. BURTON. You agree with that?

Mr. ESPOSITO. Yes.

Mr. BURTON. Mr. Gallagher, do you think that Mr. Radek’s state-
ment was an example of why Public Integrity should not have been
working on this case?

Mr. GALLAGHER. I would have to take the same position as Mr.
Esposito that it was a—that’s a decision between the Director and
the Attorney General.

Mr. BURTON. In fact, in the brief time that you oversaw the task
force, FBI agents before your promotion to Deputy Director, did you
have any concerns, Mr. Esposito, with the way the Justice Depart-
ment was handling the investigation?

Mr. EsposiTo. We had concerns, but those concerns were aired
on almost a weekly basis, and we tried to come to resolution.

I also was handed a note. I want to clarify for the record that
also I was contacted by someone else at the Justice Department re-
gaﬁding this memo. I was contacted by the Attorney General her-
self.

Mr. BURTON. When was this?
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Mr. EsposiTo. This was within the last month.

Mr. BURTON. In the last month.

Did she indicate there was going to be any investigation or any-
thing about this?

Mr. EspPosITO. She just wanted to know my version of what hap-
pened.

Mr. BurTON. OK. I think I'll now yield to Mr. Shays, and I'll
have more questions for these gentlemen later.

Mr. Shays.

Mr. SHAYS. Thank you.

Good afternoon, gentlemen.

Mr. Gallagher, are you aware of the problems that the task force
had in receiving documents from the White House?

Mr. GALLAGHER. Would you repeat the question, sir?

Mr. SHAYS. Are you aware of the problems that the task force
had in receiving documents from the White House? Are you famil-
iar with the case of the White House videos? Are you familiar with
the White House e-mails?

Mr. GALLAGHER. I am familiar with the White House e-mails and
some of the earlier problems that we had receiving responses to
subpoenas. It was a difficult process.

Mr. SHAYS. Did the problems that the task force had in getting
timely compliance with the subpoenas to the White House further
support the case for an independent counsel?

Mr. GALLAGHER. It would have advanced the investigation to re-
ceive a more timely and thorough response to the subpoenas pro-
vided to the White House.

Mr. SHAYS. Mr. Radek, it seems that you didn’t think that the
White House response to DOJ’s subpoenas and requests were too
bad. In your response to Mr. La Bella’s memo you stated that, “The
document production issues raised by the White House with the
Department are the sort of routine give-and-take among executive
branch agencies that occur all the time.”

You continued and said, “They do indeed create some tensions
and difficulties, but they’re common and not the sort of conflict of
iAnterest that would justify a resort to the Independent Counsel

ct.”

Would you characterize the failure of the White House to search
for thousands of missing e-mails as a routine give-and-take?

Mr. RADEK. I certainly would not, sir, given your statement of
the facts. Of course, we were unaware of any failure to search for
White House e-mails at that time.

Mr. SHAYS. It was reported within the last month that the Presi-
dent and Vice President were interviewed by the Campaign Fi-
nance Task Force, and I'd like to just ask you questions.

First, in 1996, was the Vice President asked about his role in the
Buddhist temple fundraiser?

Mr. RADEK. I participated in an interview of the Vice President
in 1996 which was a part of a preliminary investigation under the
independent counsel statute, relating to phone calls made from the
White House. During the time, the questions were confined to that
subject and no questions were asked about the Shi Lai Temple.

Mr. SHAYS. In 1997, was the Vice President asked about his role
in the Buddhist temple fundraiser?
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Mr. RADEK. I was not in the decisionmaking process as to what
would be asked, but I don’t believe he was.

Mr. SHAYS. In 1998, was the Vice President asked about his role
in the Buddhist temple fundraiser?

Mr. RADEK. I don’t know.

Mr. SHAYS. In 1999?

Mr. RADEK. I don’t know.

Mr. SHAYS. OK. Why wasn’t he asked?

Mr. RADEK. I can tell you about 1996, when I participated in the
interview, we were focusing in on an independent counsel statute
with strict time limits; and we weren’t ready to ask the overreach-
ing questions about all of the campaign finance issues of which the
Shi Lai Temple was a part.

Mr. SHAYS. Why weren’t you ready?

Mr. RADEK. We simply didn’t know all the facts yet.

Mr. SHAYS. Well, if you didn’t know all the facts, wouldn’t you
start to ask questions?

Mr. RADEK. You don’t ask them of the person who is presumably
at the top of the pyramid.

Mr. SHAYS. So you didn’t ask in 1996, you didn’t ask in 1997, you
didn’t ask in 1998, you didn’t ask in 1999 because you weren’t
ready.

Mr. RADEK. Again, I don’t know that they weren’t asked in 1998
or 1999.

Mr. SHAYS. Why don’t you know?

Mr. RADEK. I wasn’t involved in the questioning of the Vice
President by the task force.

Mr. SHAYS. You weren’t in charge of the Integrity Section.

Mr. RADEK. I was, but the task force was run separately and out-
side that section.

Shortly after Mr. La Bella’s arrival, my management role dimin-
ished.

Mr. SHAYS. In 1996, was the President asked about his knowl-
edge of foreign money in the Presidential campaign?

Mr. RADEK. Foreign money in the Presidential campaign, I can’t
remember. He may have been. But I don’t recall that he was.

Mr. SHAYS. You think he may have been asked?

Mr. RADEK. I was just handed a note, sir, that there were no
interviews in 1996. I think that’s right. I think this thing didn’t get
started until the end of 1996. So I think the interviews you're talk-
ing about and the ones I'm talking about are in 1997.

Mr. SHAYS. So it didn’t happen in 19967

Mr. RADEK. I don’t think there were any interviews in 1996.

Mr. SHAYS. In 1997, was the President asked about his knowl-
edge of foreign money in the Presidential campaign?

Mr. RADEK. I'm not sure. He may have been, but I don’t recall
that he was.

Mr. SHAYS. And your testimony is, in 1998, he was not asked
when Mr. La Bella was put in charge?

Mr. RADEK. Mr. La Bella arrived in September 1997. From that
time on, my management role diminished, and I was not part of
the interview process of the President or the Vice President; and
during those later:
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Mr. SHAYS. 1996 and 1997, was the President asked about his re-
lation with Charlie Trie?

Mr. RADEK. I don’t believe he was interviewed in 1996. We did
not ask him about that in 1997.

Mr. SHAYS. So in 1996 certainly he wasn’t asked. In 1997, was
the President asked about his relationship with John Huang?

Mr. RADEK. No, sir.

Mr. SHAYS. In 1996, he wasn’t interviewed, but in 1997 was the
President asked about his relationship with the Riadys?

Mr. RADEK. I don’t believe so.

Mr. SHAYS. Would you explain why you sought to use Commerce
to investigate and bypass the use of the FBI in investigating cam-
paign finance abuses?

Mr. RADEK. I've described myself as an experienced prosecutor,
sir, so I can tell you I never sought to bypass the FBI. The John
Huang allegation involved allegations against an employee of the
Department of Commerce. And there were some allegations I think
early on about a conflict of interest involving him at Commerce. My
recollection is that the Commerce IG started that investigation
themselves. We were still in the process of gathering all kinds of
information. Part of that was the information from the Commerce
1G’s office.

We had informal contacts probably from myself to Mr. Esposito,
but I can’t recall specifically that we were getting the FBI involved.
The usual process was to contact the FBI verbally, ask them if they
would investigate and then follow that up with a formal procedure.
I think some of the references in the Freeh memorandum that is
exhibit 1 allude to the fact that we were asking the FBI to inves-
tigate and had not yet made a formal referral. Part of the meeting
that Mr. Esposito described in the earlier testimony—he said part
of the purpose of the meeting was to make a referral.

Mr. SHAYS. What boggles my mind is, you had a meeting with
Mr. Esposito in 1996, December 1996. The fact that you don’t re-
member it is another issue, but the meeting took place. You’re not
denying that the meeting took place?

Mr. RADEK. I'm not.

Mr. SHAYS. So the meeting took place; you just don’t remember
it?

Mr. RADEK. Yes, sir.

Mr. SHAYS. And in that we were talking about all those issues,
they weren’t issues that came up in 1998, they were issues that
came up in 1995 and 19967

Mr. RADEK. I'm sorry, sir, what issues do you mean?

Mr. SHAYS. With the Riadys, with the abuse of campaign finance,
with John Huang, these are not new issues in 1996. Or if they
were new, they were there sitting for you to deal with. And if
you're not going to deal with them, then an independent counsel
is going to deal with them.

And the irony is, no independent counsel is appointed and you're
not dealing with those issues as you've testified.

Mr. RADEK. I don’t believe I have testified that I wasn’t dealing
with any issues, because I was. I mean, we were beginning to con-
duct an investigation.
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Mr. SHAYS. The—it was reported within the last month that the
President and Vice President were interviewed by the Campaign
Finance Task Force; is that correct?

Mr. RADEK. It has been so reported, yes.

Mr. SHAYS. Is it correct that this was begun last month?

Mr. RADEK. I believe so, but I'm not sure. I don’t have any inde-
pendent knowledge of it. I've read the papers.

Mr. SHAYS. We have requested those interviews and have been
told that they are part of an ongoing case and therefore cannot be
produced to the committee; is that correct?

Mr. RADEK. I don’t know.

Mr. SHAYS. You don’t know if it’s an ongoing investigation?

Mr. RADEK. I don’t know. I believe it’s part of the e-mail inves-
tigation, but I'm not sure. I'm not part of that.

Mr. SHAYS. So you don’t know if the President and Vice Presi-
dent are subject to an ongoing investigation?

Mr. RADEK. I don’t know.

Mr. SHAYS. Should that be a responsibility in your position?

Mr. RADEK. We administer now what are called the independent
counsel regulations or the special counsel regulations. If there were
an issue that came to the attention of someone within Justice or
the Attorney General that amounted to an allegation against the
President or Vice President, I would assume that I would be in-
formed, so that we could tee that up for the Attorney General.

Mr. SHAYS. Mr. Esposito, how many times has Mr. Radek met in
your office? Is it a common occurrence?

Mr. EsposiTo. Not in that particular office. I think that was
probably one of the only meetings that we had in my office at that
level. Mr. Radek and I had gotten together on several occasions in
other offices I have occupied through years.

Mr. SHAYS. Are you in the same building?

Mr. EsposITo. No.

Mr. SHAYS. Separate building?

Mr. ESPOSITO. Separate building, yes.

Mr. SHAYS. Mr. Radek, have you reviewed any of your calendars
to see if a meeting like this took place?

Mr. RADEK. I have reviewed my leave records. I was on leave the
2 days after that meeting. I don’t have any calendars that indicate
where I was that time. I don’t save my calendars. I usually don’t
mark appointments down on calendars. They don’t do much good.
I have a secretary who reminds me, and they don’t save the cal-
endars either.

Mr. SHAYS. But you don’t challenge the fact that the meeting
took place?

Mr. RADEK. I do not challenge that fact. I've seen notes that it’s
on Mr. Esposito’s calendar. I believe that.

Mr. SHAYS. You don’t even challenge the fact that Mr. Esposito
said this; you just don’t remember it?

Mr. RADEK. I do not remember it. On the other hand, I'm reason-
ably confident that I would not have said what is attributed to me
in that memorandum. I'm quite confident.

Mr. SHAYS. So how do you explain the difference between the two
of you? You'’re obviously good friends.
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Mr. RADEK. I cannot explain it except to say, they must have
misunderstood something else I said.

Mr. SHAYS. Thank you, Mr. Chairman. I yield back to you.

Mr. BURTON. Let me go on. There’s one matter referred to in the
Freeh memo where the Justice Department was saying that they
were using FBI agents to investigate an allegation when, in fact,
they were using the Commerce Department IG agents. You know,
we have heard the Justice Department say that the FBI was han-
dling this investigation when in fact it was the Commerce Depart-
ment.

Why is there that discrepancy?

Mr. RADEK. I don’t know why there was that discrepancy. It was,
from the very beginning, my intention and I think everybody on
the Department of Justice side of Pennsylvania Avenue to get the
Bureau involved as quickly and as deeply as we could. There was
never any intention to circumvent or bypass them. You know, the
fact that a formal referral may have been late is something that
I have apologized for more than once.

Mr. BURTON. So this wasn’t like when you sent U.S. Marshals
over to take control of the Waco information directly from Director
Freeh where you jerked it right out of his hands?

Mr. RADEK. I have no knowledge of that.

Mr. BURTON. Didn’t have anything to do with that? That’s not
comparable to that?

Mr. RADEK. I don’t know.

Mr. BURTON. I see.

Mr. RADEK. I'm not a part that process, sir.

Mr. BURTON. In early 1997, this committee was starting to try
to get documents from the White House. We had to threaten the
White House counsel with contempt of Congress before we got the
documents. Did the FBI, Mr. Esposito, ever have that kind of prob-
lem with getting documents from the White House?

Mr. EsposiTo. The only problems we had were the same prob-
lems that Mr. Gallagher and Mr. Radek had just talked about.
There had been subpoenas issued and we were waiting for the doc-
uments to come back.

Mr. BURTON. Did you get them?

Mr. EsposiTo. I think eventually they got them. But

Mr. BURTON. But it was a long time. You didn’t get them in com-
pliance with the subpoena.

Mr. EsposiTo. The person that would be more appropriate from
the FBI standpoint to answer that is Mr. Parkinson, who is here.
And he is the General Counsel and followed this investigation. I re-
tired in 1997, so I don’t know what happened after that.

Mr. BURTON. Was the Public Integrity Section and Mr. Radek
supportive of efforts that you were putting forth to try to force the
document production from the White House, did they help you out?

Mr. EsposiTo. We had several meetings to discuss the production
of documents from

Mr. BURTON. What happened at those meetings? Did they help
you? ?VVere they trying to be cooperative or were they an impedi-
ment?

Mr. EsposiTo. No. Most times they were helpful.

Mr. BURTON. So you got the documents?
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Mr. EsposiTo. We did not get the documents until later on.

Mr. BURTON. How long? How much later?

Mr. EsposiTo. I don’t really know when the documents arrived.
I mean, I didn’t come to this hearing to—I'm not prepared.

Mr. BURTON. You're not prepared for that. OK. It appears that
my time has run out. I'll now yield to Mr. Lantos for his time.

Mr. LANTOS. Thank you, Mr. Chairman. As I was listening to
your questioning and the questioning of my friend, Mr. Shays, the
titles of two books came to my mind. One, I think it was a best
seller by Deborah Tanner, entitled “You Just Don’t Understand”;
and the other by John Gray, entitled “Men Are From Mars, Women
Are From Venus.” Both of these, in different ways, deal with fun-
damentally semantic issues.

There is very little doubt in my mind that all three of you gentle-
men are telling the truth under oath as you remember it. I person-
ally find it far less surprising than apparently the chairman does
that not everybody is blessed with a photographic memory.

In this town, we spend much of our lives going to meetings and
listening to people; and as we do this, many hours a day, 5 days
a week or more, some details just vanish. And I think it might not
be inappropriate for the committee to take a somewhat less malign
and perhaps more benevolent interpretation of the apparent con-
flict that is here.

I would like to begin my part of the questioning in a fairly sys-
tematic fashion. Today’s hearing focuses on disagreements within
the Department of Justice regarding whether an independent coun-
sel should have been appointed to investigate the 1996 Clinton-
Gore campaign. This is the third hearing this committee has held
to criticize the Attorney General for not appointing an independent
counsel.

Let me, by the way, associate myself with the extremely lauda-
tory comments concerning Attorney General Reno that we saw on
the film clip by the Director of the FBI. I don’t think there is a
Member of Congress or there is a member of this or past adminis-
trations who has more integrity than Janet Reno. And I think
when her record will be looked at with some degree of historical
perspective this will be obvious even to her most hardened critics.

With all the attention and criticism being focused on the issue
of the independent counsel, some people watching this hearing may
be under the impression that the campaign finance allegations
against the Clinton-Gore administration have not been thoroughly
investigated. Now, if this were true, it would be a serious matter.
But the facts don’t support this allegation. As I mentioned in my
opening statement, FBI Director Louis Freeh has repeatedly reas-
sured this committee that the Department of Justice’s campaign fi-
nance investigation has been both aggressive and thorough.

Let me read a quote from Mr. Freeh regarding the Department
of Justice’s Campaign Finance Task Force. On December 9, 1997,
the Director of the FBI told the following to this committee: “I can
assure you, Mr. Chairman, that the FBI is not being impeded in
any way in conducting our investigation. The task force was formed
last December. Their marching orders are to go wherever the evi-
dence leads them.”
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On August 4, 1998, Mr. Freeh reiterated this point. In response
to a question from the ranking member, he said that the FBI and
the Department of Justice had conducted the investigation in the
same manner as an independent counsel would. Here is his ex-
change with Mr. Waxman.

Mr. WAXMAN. So it’s fair to say in substance that you have conducted the cam-
paign finance investigation in the same way that you would expect an independent

counsel to conduct the investigation. Is that accurate?
Mr. FREEH. Yes.

Now, my question to you, Mr. Radek, is, do you agree with Direc-
tor Freeh’s statement that the FBI and the Department of Justice
have conducted a thorough investigation of the allegations of cam-
paign finance abuse?

Mr. RADEK. Yes, sir, I do. It’s been some time since I've been in-
volved with the direct management. But when I was involved and
for those periods of time when I was an advisor I thought that the
strategy and the effort put out by the Campaign Finance Task
Force was exemplary. In fact, Mr. La Bella’s differences with me
have been criticized, but I thought that the way he sought to build
the case and the way he went about it was very good, and I agreed
with his strategy. And I think that the people who are running it
now are doing a good job.

Mr. LANTOS. Thank you very much.

Mr. Esposito, same question to you. Do you agree with Director
Freeh’s statement that the FBI and the Department of Justice has
conducted a thorough investigation of the allegations of campaign
finance abuse?

Mr. EsposiTo. I left the FBI in October 1997. And when I first
became involved in this matter, which was late 1996, I thought we
had put in as much resources as we possibly could; and if we need-
ed to add resources we did. I think both made a valiant effort to
do whatever they could to get the job done.

Mr. LANTOS. Thank you very much.

Mr. Gallagher, same question.

Mr. GALLAGHER. At the end of the investigation, I think that is
a very accurate statement.

Mr. LANTOS. Thank you very much. In fact, the Campaign Fi-
nance Task Force has looked into every credible campaign finance
allegation, ranging from conduit contributions to foreign contribu-
tions. Where it has found violations of law, it has punished them.
To date, the task force has indicted 25 individuals and one corpora-
tion of campaign finance violations, including such prominent
Blelmocratic fundraisers as John Huang, Charlie Trie and Johnny

ung.

The task force has also looked into a number of sensational alle-
gations from various sources and found them without merit. It
looked into an allegation by our former colleague Jerry Solomon
that John Huang had committed espionage. The task force found
that Mr. Solomon’s allegation was based on nothing more than gos-
sip at a congressional reception.

According to the Los Angeles Times, “A GOP Congressman who
said in 1997 that he had ‘evidence’ former Democratic fundraiser
John Huang had passed classified information to an Indonesian
company never received such reports.” Notes taken by FBI agents
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who investigated the case show that “Solomon, who headed the
House Rules Committee when he made the charge, had based it on
a casual remark by a Senate staff member, not on intelligence re-
ports as he claimed at the time,” from the Los Angeles Times.

[The information referred to follows:]
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FBI Notee Dispel 'Evidence’ of Security Breach by Huang Allegation: Casual
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publicized claim of 'economic espionage.’
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WASHINGTON -- A GOP congressman who said in 1997 that he had "evidence”
former Democratic fund-raiser John Huang had passed classified information to an
Indonesian company never received such reports, according to FBI documents made
public Thursday.

~AJotes taken by FBI agents who investigated the case show that former Rep.
Gerald B.H. Solomon (R-N.Y.), who headed the House Rules Committee when he made
the charge, had based it on a casual remark by a Senate staff member, not on
intelligence reports as he claimed at the time.

In 1997, amid heightened suspicions about Huang's activities when he worked
as a political appointee at the Commerce Department, Solomon said he had
"received reports from government sources" saying there were "electronic
intercepts which provide evidence confirming . . . that John Huang committed
economic espionage and breached our national security by passing classified
information to his former employer, the Lippo Group."

Solomon's charge, leveled in a statement issued by his office and in an
interview on CBS television, escalated the scandal over the Clinton

administration's fund-raising activities among foreign and Asian-American
contributors.

The accusation marked the first time that a prominent official publicly
suggested -intelligence sources had obtained evidence that Huang--who left
Commerce to become a Democratic Party fund-raiser--had stolen government
eecrets. The next day, some of the nation's leading newspapers, including The
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T' ~es, carried stories about Sclomon's charge.

The Solomon allegation was raised Thursday by Rep. Henry A. Waxman (D-Los
Angeles) during the second day of Huang's testimony before the Government Reform
Committee. Waxman called it a case of a lawmaker leveling a serious allegation
with little or no substantiation.

Huang has pleaded guilty to violating campaign-financing laws but has

consistently denied that he passed secrets to the Lippo CGroup or any other
foreign entity.

Solomon, now retired from Congress and a partner in a Washington lobbying and
consulting firm, did not return repeated telephone messages Thursday.

Waxman, the committee's ranking Democrat, made public notes from FBI agents'
interviews with Solomon in August 1997 and the following February, in which the
former New York lawmaker denied ever having received classified information from
the Department of Commerce.

Rather, the documents say that Solomon told the FBI he had obtained the
information from a comment by a Senate staff member at a Capitol Hill reception.
™-e comment apparently did not mention Huang specifically. Solomon told the FBI

‘“.at he "could not recall the staff member's name but might recognize him if he
saw him again."

Waxman said the FBI notes showed that Solomon had been "basing his allegations

on gossip." He said neither Solomon nor anyone else involved in the incident had
ever corrected the record publicly.

Huang told the Government Reform panel that he had been the victim of *people
seeking publicity" who had "lied about me repeatedly in the press and even
before this committee without consequence."

"For example, a former member of this body, Mr. Solomon . . . accused me of
'economic espionage' on the basis of what I am advised was an anonymous source
at a cocktail party who, it turned out, did not even mention my name."

Meanwhile, committee Republicans made public a separate set of documents
showing that FBI agents failed to ask President Clinton and Vice President Al
Gore about the influx of illegal campaign contributions from abroad when they
interviewed them at the height of the scandal.

Rep. Dan Burton (R-Ind.), the panel's chairman, released a letter he had
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v 'tten to Atty. Gen. Janet Reno demanding an explanation. He said that the
dgents failed to ask Clinton any questions about Huang, Little Rock, Ark., fund-
raiser Yah Lin "Charlie" Trie or Lippo vice chairman James T. Riady. All three
had been friends of Clinton before he was elected president.

The documents also show that the FBI agents did not ask Gore about the
controversial fund-raiser at the Hsi Lai Buddhist Temple in Hacienda Heights,

calif., which drew the vice president, who had spoken at the event, into the
scandal.

In a prepared statement, Reno said Thursday: "The Department of Justice has
conducted a vigorous investigation into allegations concerning campaign finance
violations. In the past three years, it has prosecuted 22 individuals and
obtained 15 pleas. That investigation continues.”

Reno said that interviews "have been conducted so as to focus on the matters
then under review." The FBI agents conducted the interviews as part of
preliminary investigations of Clinton's and Gore's fund-raising activities to
help Reno determine whether there was enough evidence to require the appointment
of a special counsel.

Charles LaBella, the former head of the Justice Department's campaign finance
‘wask force, said Thursday that, during the FBI's November 1997 session with
Clinton, "it was the attorney general's decision that it would be a focused
interview" limited to the fund-raising phone calls.

LaBella, who sat in on the interview along with Justice officlals, said he
"always figured we'd have other chances" to question the president about his
relationship with key fund-raisers after developing cases against them. LaBella
left the task force before a second FBI interview was done in late 1998.

But Burton was more critical. "What am I to think . . . of an investigation
that has failed to ask key witnesses any questions about the most important

subjects in what has allegedly been one of the largest investigations ever
undertaken by the Department of Justice?"

Times staff writer William C. Rempel in Los Angeles contributed to this story
---- INDEX REFERENCES ----
TOMPANY (TICKER): Lippo Group (P.LPG)
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Mr. LaNTOS. The task force also investigated widely publicized
allegations that the Clinton administration allowed the transfer of
sensitive technology to China by the Loral Corp. in return for cam-
paign contributions. In fact, in a speech on the House floor, the
chairman raised the possibility that the administration had en-
gaged in treasonous conduct relating to that corporation. The task
force concluded that this allegation had no basis in fact.

The Los Angeles Times wrote an excellent account about that in-
vestigation. It wrote that several department officials, including
Charles La Bella, felt that the Loral accusations were baseless. Ac-
cording to the Los Angeles Times, Mr. La Bella felt that Loral’s
chief executive was a victim of Justice Department overreaching.

[The information referred to follows:]
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Internal Justice Memo Excuses Loral

m inquiry: Task force
found no wrongdoing
between Clinton and
firm that sought to
launch satellite in China.
Focus has been on
counsel in case.

By WILLIAM C. REMPEL
and ALAN C. MILLER
TIMES STAFF WRITERS

WASHINGTON—-When Sen.
Arlen Specter recently obtained
the internal Justice Department
memo of former campaign fi-
nance task force chief Charles G.
LaBella, the Pennsylvania Re-
publican used it to resurrect a
favorite partisan target: Presi-
dent Clinton's approval for Loral
Space and Communications
Corp. to launch a satellite from
China two years ago. At the
‘time, Loral Chairman Bernard
L. Schwartz was among the
Democratic Party’s biggest indi~
vidual donors.

During a May 2 hearing, Spec-
ter commented that LaBella had
pushed, in his still-sealed memo,
to have an independent counsel
investigate the Loral matter,
suggesting that the case re-
mained ripe for serious criminal
inquiry. And Specter reinforced
that impression, urging the Sen-
ate to subpoena Loral-related
docurgents.

But the
wrong.

The LaBella report and re-
lated documents, which were ob-
tained earlier this year by The
Times, tell quite a different
story. In fact, by the time La-
Bella delivered his report to
Aity. Gen, Janet Reno in the
_summer of 1998, the task force
had effectively excused
Schwartz and Loral from the
campaign finance investigation.

LaBella's team of federal
prosecutors turned up “not a
scintilla of evidence~-or infor-
mation~that the president was
corruptly influenced by Bernard
Schwartz,” according to one in-
ternal document.

Far from urging an investiga-
tion of Schwartz, the documents
show, LaBella regarded the
Loral executive as a vietim of
Justice Department overreach-

impression was

ing. He criticized ranking Jus-
tice officials for relying on “a
i i ion” to justify

litical supporter’s commercial in-
terests. Rep: Dana Rohrabacher
[$:3 i Beach) called the

wisp o
their initial Schwartz inquiry.
And in an addendum to his
original report, LaBella flatly
advised that the Schwartz case
“was a matter which likely did
not merit any investigation.”
“Poor Bernie [Schwartz} got a

“ bad deal,” one former task force

investigator said in an interview.
“There never was a whiff of a
scent of a case against him.”

Loral officials welcomed this
news. A spokesman issued a
brief statement repeating the
company position that there was
no wrongdoing by Schwartz or
Loral, and "there are no grounds
for an investigation.”

LaBella testified at the Senate
hearing convened by Specter
but declined to discuss specific
cases and commenied only
“hypothetically” on ' the Loral
matter.

Two years ago, the Loral case
‘was among the most sensational
allegations to emerge from the
campaigri finance scandal. Press
accounts revealed that a presi-
dential waiver permitting the co-
operative satellite launch-with
China had benefited a major
D i .

Loral waiver “this possible vie-
lation of law, this betrayal of our
country.”

However, the Justice task
force investigation produced no
further legal actions.

GOP congressional leaders
have since pressed for access to
LaBella’s report. Those efforts
were renewed in March after
The Times obtained a copy of
the restricted document and re~
ported that it also accused senior
Justice officials of engaging in
“gamesmanship” and legal “con-
tortions” to avoid an independ-
ent inquiry of top White House
officials. |

The report cited information
LaBella called sufficient te jus-
tify an outside probe of Clinton,
Vice President Al Gore and even
First Lady Hillary Rodham Clin-
ton, but the task.force chief taok
a decidedly different view of
only one case—the Schwartz
matler.,

While advising that a
Schwartz investigation was un~
merited from the outset, LaBella
did recommend that the case be
disposed of by a special counsel.
He told Reno that, because the

Such waivers were required
on all satellite ventures in.China
as a lever against human rights
abuses by Beijing after the Tian-
anmen Square massacre in 1989.
But, while similar waivers were
granted routinely by both Clin-
ton and Republican President
Bush, key circumstances fanned
the Loral controversy.

First, Loral already was under
investigation over allegations it
had improperly shared restricted
technology with Beijing. Second,
the waiver came to light amid
the mushrooming campaign fi-
nance scandal. -

There were charges that,

Schwartz had bought White
House influence with his dona-
tions to Democrats exceeding
$1.3 million. Congressional hear-
ings were scheduled. And the
Justice Depariment ordered its
campaign finance task force to
investigate the Loral chairman.
Amid partisan wrangling, Re-
publicans questioned whether
the White House had risked na-
tional security to advance a po-

of a pos-
sible quid pro quo ultimately in~
volved the president, an inde-
pendent prosecutor. should act
on the matter to spare Justice
from accusations of “a political
motive for its determination.”

LaBelia reserved his harshest
criticism on the matter for Jus-
tice officials who- ordered the
Schwartz probe while specifi-
cally excluding Clinton from the
investigation.

Specter seized on that point in
the hearing but omitted any ref-
erence to LaBella's debunking of
the merits of the Schwarta in-
vestigation. Consequently, the
Specter hearing prompted mis-
leading stories and headlines
about LaBella’s failed efforts to
get an outside prosecutor to in-
vestigate Schwartz and the
president.

The Washington Times de-
scribed it as “a startling revela-
tion.” An editorial headline
called it “LaBella’s Bombshell.” :
Associated Press and the New
York Times published more eau-
tious but still significanily in-
complete accounts.
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Mr. LaNnTOS. The RNC, the Republican National Committee, is
running political commercials about the Vice President’s appear-
ance at a Buddhist temple during the 1996 campaign. But this
issue was also thoroughly investigated by the FBI and the Depart-
ment of Justice. An excellent summary of the facts about this in-
vestigation was recently published in the “American Lawyer” and
summarized by Stuart Taylor in the “National Journal.” According
to the American Lawyer, “The evidence is now overwhelming that
the temple event wasn’t supposed to be a fundraiser.” The article
notes that the Vice President’s statements on the subject have been
honest, accurate and consistent, and notes that press accounts of
the issue, as well as accusations leveled against the Vice President,
all hinge on fuzzy thinking, malevolent assumptions and the in-
transigent refusal to credit exonerating evidence.

I would like to make these articles part of the record Mr. Chair-
man.

Mr. BARR [presiding]. Hearing no objection, so ordered.

[The information referred to follows:]
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Temple In a Teapot

Seeking enfightenment behind the jllusion of the Gore campaign finance case
Roger Parloff

The American Lawyer

April 28, 2000

"Om" is no longer the mantra we assaciate with Buddhist templas. Rather, the one uttered by
Governor George W, Bush that was played over and over on at least 23 network or ceble news
programs in March. Although variants abound, the mantra in its purest form goes {ike this: "It's
amazing that Vice President Gore s talking about campaign funding [reform], when he's the
person who went to a Buddhist tempie to raise money from people whe made a vow of poverty.”

Remind rme, again, why Bush is hammering Al Gore, Ir., for that visit to the Buddhist temple in_
1996.

Is Bush’s point that it was lllegal for the Democratic National Committee to schedule a
fund-raiser at a tempie? Can't be. There's no such law. A reilgious order would risk losing its
tax-exempt status if the IRS thought it were playing partisan politics. But the DNC wouldn't be
breaking any law by staging a fund-raiser at a church or temple; obviously, neither would its
guest speaker.

Is Bush arguing, then, that holding a fund-raiser at a temple was unseemly, and Gore wasn't
forthcoming in admitting to reporters that the event was a-fund-raiser? Those aren't viable
claims anymore, aither, Gore's sbviously not the straightest shooter to ever venture into public
fife, but the evidence Is now overwhelming that the temple avent wasn't supposed to be a
fund-raiser. Moreover, Gore's descriptions of it have been honest and accurate ~- even
consistent. The confusions about the nature of the ternple visit are simple to explain, and Il do
that in a moment.

Perhaps, then, Bush's argument goes something like this: Gore knew that ternple monastics,
who had sworm vaws of poverty, were being used to launder campaign contributions from
forbidden sources. No, it can't be that, either. That incident's been scrutinized for more than
three years by prosecutors, congressmen, and journalists, and not one shred of evidence
indlcates that Gore knew that anything lllegal was happening at the temple. (For the record, the
temple’s monastics don't take vows of poverty, but T'li get to that, too.)

Is Bush then banking on the temple serving as a symbol of all the fund-raising shenanigans
Gore allegedly engaged in during the 1996 campalgn? Gore must have done something shady,
right? After all, accordlng to a front-page article in the March 11 issue of The New Yark Times,
"senior Justice Department officials twice urged Attorney General Janet Reno to appoint an
independent counsel to investigate,” Well, I suppose the temple has, In fact, come to symbolize
all of those allegations. But the Times -- like all the media organizations propping up the
sagging case against Gore - has overstated both the degree and the import of the dissension

5/8/0G 6:40 PM
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among Reno's advisers. Those intramural disagreements have fittle to do with the strength of
the case against Gore, and a great deal to do with the inanity of the independent counsel
statute, The dilemma was this: Could Reno dismiss the charges immediately, or was she obliged
to pass them along to an independent counsel knowing that they would almost certainly be
dismissed months or even years later?

Back in 1997, journalists’ and Republicans' suspicions of wrongdoing by Gore were fueled by the
fact that John Huang and many other key peaple then under scrutiny had, on advice of counsel,
invaked their Fifth Amendment rights. Accusers could indulge in free-associational defamation
without danger of anyone coming forward and setting the record straight. That's no longer the
case. At least 22 of the key people who originally took the Fifth -~ including Huang, Yah Lin
“Charlie” Trie, and Johnny Chung -- have now either pleaded guilty, or been immunized, or
both, and they have been debriefed and deposed at great length by congressmen, FBI agents,
and numerous presecutors, At last count, the House Comimittee on Government Reform, chaired
by Indiana Republican Dan Burton, had issued 883 subpoenas, deposed 161 witnesses, and
gathered 1,5 million documents during its 42-month-and-counting investigation. The Senate's
1397 inguiry waes almost as searching, and the Justice Department's ongoing Campaign
Financing Task Force inquiry, which has so far led to 24 indictments and 14 convictions. in six
states, appears to be broader still,

Today we can reach some conclusions. Investigators have amply proven that Huang, 8 DNC
vice-chairman of finance during the 1996 elections, followed an unacceptably reckliess “den't
ask, don't tell” pelicy when it came to determining the crigin of danations he solicited from the
Asian American community. {So did Haley Barbour, then chairman of the Republican National
Cormmittee and now a Bush adviser.) The practice was particularly suspicious given that, from
1992 to 1994, Huang had himself helped launder at least $156,00Q0 in lllegal donations on
behalf of his then employer, Indonesian billionaire James Riady, when Huang served as an
officer for a California bank owned by Riady's Lippo Group. {Riady had met then-governor Bill
Clinton in the early 1980s, when Riady Jived in Little Rock, where Lippo co-owned the Worthen
Bank.} Huang, who pleaded guiity to those crimes in August, has been coopersting with
prosecutors for more than a year, and has Implicated himself and Riady in illegally reimbursing
an additional $700,000-$800,000C in donations to the DNC made by American Lippo executives
during the 1992-94 period.

But Huang -- who career prosecutors now believe is telling the truth -- continues o maintain
that neither Gore nor anyone at the DNC knew of his earlier, then unsuspected, wrongdoing
when he was appointed to the DNC in December 1995, and no independent evidence indicates
otherwise. Interastingly enough, Huang did not continue to raise money from Riady during the
1996 election cycle, while he was with the DNC. Indeed, no evidence indicatas that Huang
knowingly solicited any illegal contributions while he was with the DNC, let alone that any of his
DNC superiors did. And certainly none suggests that Gore did.

Conspiracy theorists, of course, now blame Attorney General Reno and scores of career Justice
Department and FBI staffers for falling to confirm their intuitions of higher-level wrongdoing.
But at this point, sober-minded cbservers ought to start entertaining an alternative possibility.
Even politicians are entitled to the presumption of innocence,

A skeptical look at the key charges that have been leveled against Gore --whether by reporters,
editorial boards, political opponents, or conspiracy buffs -- reveals that they ail hinge on fuzzy
thinking, malevolent assumptions, and the intransigent refusal to credit exonerating evidence.
There may be plenty of good reasons to oppose Al Gore for president, But his apparently clean
participation in a crooked system isn't one of them.

In March 1996 Master Hsing Yun, the head of the Taiwan-based Fokuangshan Buddhist order,
was touring America’s East Coast, Hsing is a well-known spiritual leader in Taiwan with
reportedly more than 1 million followers worldwide. At the request of Maria Hsia, a Democratic
fund-raiser who was an immigration consultant for the order, John Huang arranged for Master
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Hsing to meet Vice President Gore at the White House on March 15. During the ten-minute
social call, Master Hsing invited Gore to visit him at his order's California temple. Hsing's
California branch, known as the International Buddhist Progress Society, was no obscure, shady
cult set up to front for foreign bribe-makers. Its 15-acre Hsi Lai Temple compound in Los
Angeles -~ the largest Buddhist monastery in the Western Hemisphere, according to the order -~
serves as a community center for much of Southern California’s Chinese community, whether
Buddhist or nat. (About 50,000 people visited the temple during the three-day Chinese New
Year celebrations earlier this year, according to temple spokesperson Cherry Lai.}) Gare accepted
Hsing’s invitation. He was already planning te go to California in late April to do fund-raisers in
Los Angeles and San Jose -~ timed to overlap with the passing of the Olympic torch in Los
Angeles --afthough specific times and places had yet o be set. He therefore asked his staff to
sandwich In a visit to the temple while he was there, according to Huang, who testified before
Congress in December and, again, as a prosecution witness In the criminal case against Hsia In
February, (Am I going to rely solely on Huang's account? No. But since Huang set up the event,
his version is a logical place to start.)

Huang initlally pianned two events. The first was to be a fund-raising funcheon at the Harbor
Village Restaurant in Monterey Park, California, on Aprit 28, 1996, for which Huang planned to
charge $1,000-$5,000 per ticket. After the fund-raiser, Gore's entourage would then drive to
Hacienda Heights, about 20 minutes away, and hold a “community outreach event” at the Hsi
Lai Temple. At a community outreach event, as opposed te a fund-raiser, no tickets are sold and
no fund-raising takes place. In accented English, Huang explained at the Hsla trial why he set
up the visit. "There Is no senior governmient official ever visit our community,” he said. "I was
hoping through this can inspire a lot of constituents in our community to be drawn to the
Dermocratic side. ... By doing that I hope some of the wealthy Astan Americans can open up
their wallet to make contribution. ... Not necessarily that time. Maybe down the read in the
future.”

Hsia confirmed these arrangements in & letter to Gore, dated March 23, She explained that she
and Huang hoped he would attend “a fund-raising lunch event,* and that “after the lunch, we
will attend a rally at Hsi Lai Temple where you wili have the opportunity to meet representatives
from the Asian American community and visit again with Master Hsing Yun”.

But on or about Aprit 3, Gore schedulers told Huang that Gore would not have time for two
separate events, Accordingly, Huang canceled the Harbor Village Restaurant fund-raiser, he -
testified, But Huang had already invited people to the Harbor Village, including some loyal DNC
contributors. He had even already sold some tickets. So he invited those guests to @ luncheon
with Gore at the temple dining hal! after the formal ceremonies. Huang asked his boss, DNC
finance director Richard Sulfivan, for permission to do this, "You can't do a fund-raiser at a
temple,” Sullivan told Huang, accarding to Sullivan's 1997 deposition, But Huang assured
Sulifvan that it wouldn't be a formal fund-raiser, according to both Huang and Sullivan. Rather,
it would be a community outreach event and a donor maintenance event, People who had
already contributed would get to meet Gore. In addition, Huang would later go back and solicit
attendees for contributions after the event. In essence, Huang tried to collapse the two events
into one, and to finesse the whole thing. It wouldn't be a fund-raiser, but Huang intended to
solicit funds anyway, hoth before and after the event. {Not a great idea in hindsight, but nothing
iitegat about it.)

Is there any real differance between a fund-raiser and a community cutreach event? Finance
diractor Sullivan and DNC chairman Donald Fowler both readily acknowiedged in their 1947
testimony that, obviously, whenever the DNC finance committee schedules a community
outreach event, it hopes that there will ultimately be a fund-raising payoff. Attendees will feal
grateful afterward, and, If sollcited, will more likely contribute. Nevertheless, it was not what
either of them considered a formal fund-raiser, Though the distinction was attenuated, they
testified that it was common to throw DNC community cutreach events at, for instance, Jewish
community centers or black churches or iabor union facilities, while it might be considered
unseemly to throw formal fund-raisers at these same facilities.
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While it would be helpful to know whether the Republican National Committee has ever drawn
comparable distinctions, Fred Thompson's Senate Committee on Governmental Affairs limited
inquiries into Republiican campaign practices, feeling that such pursults would distract the
cornmittee from the pressing issuas before It.

Gore's daputy chief of staff, David Strauss, and chief scheduler, Kimberly Tilley, both testified to
having had essentially the same understandings as Sullivan and Fowler about the differences
between community outreach events and fund-raisers. At the same time, however, Tilley noted
that Gore staffers were not careful In conversation or e-mails about these nice distinctions, "I
think that there was a cartain sloppiness i the terms we were using, whether it was finance or
fund-raising,” she testified. :

i
What was Gore told? The man who briefed:him, then-deputy chief of staff David Strauss, says
he told Gore that the temple visit was a community outreach event. "I was the person who was
solely responsible for telling the vice president what this event was," he testified in 1997, "1
take Tull responsibility for the vice presidenit’s knowledge about this event.”

Okay — maybe Strauss Is fafiing on his sword for his boss. But Gore's briefing materlals
corroborate Strauss's account. So does the 1997 deposition testimony of Gore’s scheduler in
charge of that event, Ladan Manteghi. Seemingly unreceptive to Manteghi's recoilections,
Senator Thompson's commitiee refused to permit her to testify at its highly publicized hearings
in 1997, rejecting the unanimous request of the Democrats on the committee. Senator
Thompson argued that her testimony was unimportant because "she was brought in after
everything had really been arranged.”

Although the luncheon was, undoubtedly, a DNC event -- Fowler was one of the people who
introduced Gore --no tickets were soid, no campaign materials displayed, and no table set up to
solicit or accept cantributions. Gore's five-minute speech -~ which is preserved on audiotape --
is abaut brotherhood and religious tolerance and mentions nothing about fund-raising.

In October 1996 donor Charlie Woo told The Washington Post that Huang had told him there
was a charge to attend the event, and that he had, accordingly, showed up at the temple with a
check in his pocket, Woo's damning account was, naturally, disseminated by then-RNC
chairman Barbour in subsequent press releases. But when Senate staffers interviewed Woo in
1997, he gave a fuller version that put events In a markedly different light. He said Huang had
originally invited him to the Harbor Village Restaurant fund-raiser, but had later canceled that
event and redirected him to the temple. He sald he found it "weird" that, once he got to the
temple, there was "no mention of money at the event.®

Though Gore made ne mention of contributions, there is some dispute about whether any of the
other speskers did. Six attendees deny any such references, but two say that there were. A
Boston Globe reporter who attended the event, John Aloystus Farrell, wrote in September 1997
that while the two speakers who introduced Gore "warmed up the audience with political
rhetoric* and thanked people for their "support,” Gore's own remarks were "nonpartisan and
restrained." Wrote Farrell: "Gore's own words and actions at the Buddhist temple ... give
credence to the vice president's assertion that while he knew there was a fund-raising
component to the event, he viewed it more as a goodwill visit with Asfan American leaders.”

Of the 42 checks that Huang later associated with the temple event in DNC records -- since
there was no longer any other event to associate them with -- 27 came from people who never
attended the luncheon. {As It tumns out, 12 or 13 of those came from monastics, as I'f discuss
later.) Only 15 checks came from peopie who were among the 100 or so who actually attended
the luncheon. Huang has testified that he accepted no checks at the event itself.

When Gore was first asked about the lunch on October 22, 1996, he told NPR's Nina Totenberg
that it was "not billed as a fund-raiser” but, rather, as a "community ocutreach event.” Though
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he acknowledged that funds had, in fact, been sent in "too soon after the event to say that it
was anything other than an event directly tied to that," he asserted, "I did not know that at the
time.”

On January 15, 1997, the Boston Globe reported that Gore had "reversed” his position. But the
sole basis for the article's dramatic claim was simply that @ Gorae spokesperson had
acknowledged that Gure knew the luncheon was a "finance-related” event. The spokesman had
reiterated that Gore had not known that any funds were being collected at the time.

Obviously, there had been na actual reversal, The tuncheon was supposed to be a community
gutreach event set up by the DNC finance committee and intended, in part, to reward loyal
contributors. That was obviously a finance-related event, but it was not a forrmal fund-raiser.
Fowter, Sullivan, Tilley, Strauss, and Manteghi all testified that they understood such an event
to be different from a fund-ralser, Gore wasn't being cute or legalistic or Clintonasgue.
Reporters were questioning him using terms of art, and he was answering using the same terms
of art.

Once you understand what happened -- that Huang, an inexperienced DNC official, had

- collapsed two perfectly acceptable events into one confusing hybrid --things begin to look pretty

innocent. Even a little comic. It was therefore crucial to Gore's accusers in 1997 to assert that
no Harbor Village Restaurant fund-raiser had ever really been contemplated. Accordingly,
Republicans insisted that the DNC had planned a fund-raiser at the temple all along and that
there had never been any departure from that original plan.

In the 83-page chapter of the Senate miajority report entitied "The Hsi Lai Temple Fund-raiser
and Maria Hsia," the Harbor Village event is mentioned for the first time on page 76, and then
only to be swiftly dismissed as a fabrication invented by Hsia. (Hsla had told Los Angeles Times
reporters about the Harbor Village plan In late 1996, when the press first began asking
questions.) Because the restaurant said that it found no record of a reservation for the abortive
event, the majority members of the commitiee decided that Hsia had made it up, and that she
also must have forged a printed invitation to that event (an DNC stationery) which she provided
to the committee.

If you didn't know that a formal fund-raiser had originally been scheduled at the Harbor Village
Restaurant, lots of damning correspondence seemed to suggest that the DNC and Gore staffers
had-been planning a fund-raiser at the temple for many months, rmaking it unlikely Gore could
not have known. E-mails or memos included lots of vague references to an upcoming
“fund-raiser* in "L.A." In "April,” and one of those memaos even mentionad a ticket price of
"$1,000/%5,000."

But now that Huang has testifled, precious little remains of the tale of the Hsi Lai Temple
fund-raiser. Gore had not yet even been invited to the temple when some of the first memos
about the LA, "fund-raiser" were written. Others were written during the period when two
distinct events were planned. Later memos reflected staffers’ confused understandings of a
confusing situation after Huang collapsed the two events.

Of course, Huang might stili be lying -- even though he has pleaded guilty, cooperated, and
been granted immunity. But you naed more than perjury by Huang te sustain the fiction of the
temple fund-ralser. You need perjury by contributor Woo, who said that he had originally been
invited to the Harbor Village; perjury by Huang's boss Sullivan, who remembered Huang
canceling a formal fund-raiser at "a home or a restaurant® and then promising him that the
temple juncheon would just be a community outreach event; and perjury by Fowler, Sullivan,
Strauss, Tilley, and Manteghi, who testified that they all thought it was a community outreach
event, and that such an event was different from a fund-raiser, Moreover, Hsla and the DNC and
Gore's staff would have had to forge not just the printed invitations to the Harbor Village, but
Hsia's March 23 letter to Gare canfirming the original two-event plan, Gore's briefing materials,
and even the audiotape of Gore’s non-fund-raising speech. And then you'd still have to explain
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away the Globe reporter.

At & certain point, don't accusers have to come up with something more concrete than the
hypothesis that all of the most knowledgeable witnesses are lying, and that all of the
corraborating documents are counterfeit?

Of course, a crime evidently was committed at the temple, though there's no evidence Gore
knew about it. Here's what happened, When Huang had originally scheduled the Harbor Village
restaurant event, he had hoped to raise $200,000, he has testified. Even after he canceled the
formal fund-raiser, he had evidently hoped to solicit significant sums of money both before and
after the temple event, But when Huang spoke to Hsia the day before the temple visit, she had
still only raised about $45,000 from the Asian American community, while Huang had only
ralsed about $40,000-$60,000 himself. Two days later, obviously disappainted and
embarrassed, Huang told Hsia he had hoped Hsia would be able to raise at least $100,000. Hsis
promised to do what she could. That night, on his way to the airport to return to Washington,
Huang stopped at the temple to pick up what Hsia had collected, Hsia gave him a sealed
envelope, which, she said, contained checks worth about $100,000.

And it did, But according to evidence believed by the jury at the Hsia trial in February, what
Hsia had done in the interim was a crime, She had gone to a temple official, who had arranged
for the temple to danate $55,000 to the DNC. Indeed, it turns out that, on several occasions in
the past dating back to 1993, Hsia had obtained reimbursement from the temple for smailer
political contributions she had given to the DNC either in her own hame or saying that she had
raisad tha funds from others, (There's no evidence Huang knew that Hsia had ever done this,
and Huang says he didn't.} Ancther tempie official had then asked 11 monastics to write out
checks for $5,000 each, reimbursing them with temple funds. {The temple had also relmbursed
one or two monastics who contributed before the event.) It Is illegal to make a donation in
someone else’s name, and, in addition, 8 tax-exempt organization such as the Internationaf
Buddhist Progress Society is barred from contributing to a political campaign. (In March, Hsia
was convicted of making secretly reimbursed contributions to various Demacratic political
committees and candidates on five occasions between July 1995 and Ortober 1996.)

When Huang got back to Washington, D.C., he opened Hsla’s envelope. In his congressional
testimony, Huang acknowledged realizing then that some of the checks came from nuns or
rmonks. But he explained that some monastics come from wealthy famities and have access to
private wealth, Indeed, the Hsi Lal monastics do not take vows of poverty, according to 3
multitude of sources, including a statement the monastics provided to Congress in 1997, a nun's
testimony for the government at the Hsiz trlal in February, and temple spokesperson Cherry Lai,
who was interviewed for this articie. Though some monastics do donate ail their money to the
temple -~ in which case the temple takes care of all their personal expenses -~ others don't.
They either maintain bank accounts outside the temple, or they allow the temple to hold
personal money for them in separate so-calied futien accounts.

1In any event, although Huang obviously should have asked questions about Hsia's checks, he
didn't. Was his failure to Inguire so suspicious as to prove criminal knowledge on his part? I
doubt you could win a criminal case on that premise, but let's suppose, for the sake of
argument, that you could, How do you then go on to prove -- or even responsibly assert
--criminal knowledge on the part of Huang's boss, Sullivan? Or, on the part of Sullivan's boss,
Fowler? And if you can't get that far, how do you proceed to impute criminat knowledge to one
of the DNC's beneficlaries, Gore? -

Is it because Gore had "an extremely close relationship” with Hsia, as the majority members of
Senator Thompson's committee asserted In their final report in 1997, that we can safely assume
that he must have known what Hsia was doing? But Gore wasn't a close friend of Hsia's, Hsia
was a Democratic fund-raiser and organizer who met Gore in 1289 and saw him at maybe a
dozen political events thereafter. He once wrote her a thank-you note, cited by the Thompson
committes, that said, "You are a wondarful friend.” Is someone seriously suggesting that from &
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note like that we are to infer that Gore knew Hsia'’s innermost, allegedly criminal thoughts?

But, some people ask, why would Hsia commit a crime to help Gore unless Gore was in on it?
Unfartunately, fund-raisers have ample selfish incentives to pad their legitimate donations with
illegal funds. The biggest fund-raisers are the ones who get access to governmeant officials, who
get the best tablas at the galas, who rub shoulders with the big shots, who get their pictures
taken with the candidates, and who get to imply to business clients that they have political
clout. There's no reason to belleve, for Instance, that former senator Robert Dole knew that s
vice-chairman of his 1996 presidential campaign, Simon Fireman, had iilegally laundered .
$120,000 in federal campaign donations through his employees, including $69,000 to the Dole
campaign. {Fireman pleaded guilty in October 1996.) Similarly, consider the situation that arose
when 3apanese American businessman Michael Kejima contributed $500,000 so that he and 23
guests, including ten foreign nationals, could attend a 1992 fund-raiser with President George
Bush. Although Koiima was notorious for then owling more than $1 million in unpaid judgments
to former wives and creditors, there was no reason to jump to the conclusion that RNC officials
realized that Kojima's donation might have come from illegal Japanese sources. As Republican
Party spokesman Rich Galen told the Assccisted Press at the time, "There's no requirement in
practice or in law that a political organization ... get any kind of statement from a donor a5 to
the origins of the money." Bush attorney general William Barr declined to appoint an
independent counsel to look into the Kojima case after the department found "no personal or
Department of Justice conflict of interest.”

So if Gore’s so clean, how come Reno's top aides wanted to appoint an Independent counsel,
according to that March 11 Times article? The Times edltorial board even commented that same
day: "Several extraordinary and heretofore secret documents were disclosed that suggested the
lengths to which Janet Reno and her top aides went to protect Vice President Al Gore and other
senior officials from a thorough, independant investigation into thelr fund-raising activities in
the 1996 campaign.” And that janguage was mild, of course, compared te that of-numerous
columnists and pther editorial boards --most notably The Wall Street Journal's two days later,

Let's focus on the alleged disclosures in the Times article first, and work our way backward into
the rest of the case against Gore.

The key new document the Times revealed was a November 1, 1996, letter from Lee Radek, the
chief of the Justice Department's public integrity section, to Stephen Mansfield, the assistant
U.S; attorney who had then been assigned to lock into the Hsi Lai Temple matter. According to
the Times article, the letter reflected “an early, pivotal decision" by senlor lustice Department
officials to order Mansfield "to cease his Investigation and turn over any information he had
gathered to prosecutors in Washington because Gore was-covered by the independent counsel
statute.” In an interview Mansfield told the reporters that he had "wanted to rove very guickly,
to gather evidence by Issuing subpoenas, interviewing witnesses, and considering the execution
of search warrants," but, instead, the case "got yanked off my desk and, as far as I know,
nothing happenead for many, many months. The consequence of a strategy of sitting back and
deing nothing means you effectively make the matter go away.” No 'wonder the Times editorial
board concluded that Reno and Radek deep-sixad the Investigation!

But now watch these defamatory accusations vanish,

First off, Radek’s memo to Mansfield was a routine exercise of long-standing Justice Department
poiicy. (Poof.) Look at the events that {ed up to it. On October 17, 1996, The Wall Street Journal
and The Los Angeles Times had broken the story that Hsi Lai Temple monastics had made
suspicious donations to the DNC. On October 29, 1996, Senator Juhn McCain and the chairmen
of the four House committees all wrote Attorney General Reno demanding appointment of an
independent counsel.

How, then, was Attorney General Reno to determine whether the congressmen’s demand had
merfk? The law sald that the attorney general should decide whether to seek an independent
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counsel by performing a "preliminary investigation.” According to the statute, during that
preliminary investigation the Justice Department "shall have no authority to convene grand
juries, plea bargain, grant immunity, or issue subpoenas” -- L.e., just the sorts of things
Mansfieid told the Times that he was eager to do.

To decide whether this sort of formal “preliminary investigation” was required, both law and
logic dictated that sorne sort of even more rudimentary inquiry had to take place first. According
to Radek, the law's restrictions on the Justice Department’s powers during a praliminary
investigation have always been applled during these initial inquiries as well. The public integrity
section of the Justice Department, which Radek heads, has always administered the
indapendent counsel statute. Radek helped found the section in 1976; when it was established
as a post~Watergate initiative. Radek has spent 22 of his 29 years at Justice in the public
integrity sectlon.

Radek says he can recall "maybe & dozen” instances in the past when he has had to suspend a
U.S. attorney's investigation to inquire into whether an independent counsel might be required,
including, for instance, the 1981 federal investigation of former Labor secretary Raymond
Donovan in New York. (That matter was ultimately referred to an independent counsel, who
decided not to bring charges; Donovan was later prosecuted by the state and acquitted,)
Though Radek has usually given these instructions orally, he says, the Los Angeles U.S.
attorney's office requested that he put it in writing.

The L.A. office understood at that time, Radek adds, that if the public integrity section
ultimately found that no independent counsel was required, the case would be retained by the
Justice Department rather than retumned to Mansfield. Attorney General Reno decided early on,
Radek explains, to consolidate all the campalgn finance investigations stemming from-the 1996
campaign, except for those that were already in advanced stages. Rather than having separate
U.5. attorney’s offices in Los Angeles, Little Rock, Washington, New York, Newark, and
elsewhere independently pursuing different aspects of the case -- and, perhaps, failing to see
overarching connections, patterns, and conspiracies -~ she consolidated all the investigations
under a single Campaign Financing Task Force. If she hadn't, the Times could have written a
much more convincing expose demanding to know why.

Richard Drooyan, who was then chief of the criminal division for the U.S, attorney's office in Los
Angeles, and Robert Litt, who was then a high official with the Justice Department, corroborate
Radek's account. "I certainly never thought there was anything sinister about the department’'s
decision, and we accepted,” says Drooyan, wha is now a partner at Los Angeles's Munger, Tolles
& Olson,

Finally, Radek notes, when Radek asked Mansfield to send any evidence he had aiready
gathered, the Los Angeles office wrote back that there was nothing to send, since the
investigation was still in the planning stages -- which Mansfield, in an interview, confirms.

“I don't have information indicating that [Radel’'s] decision was motivated by improper
reasons,” Mansfield continues, And he adds that he knows nothing about how the case was
handied after it was removed from Los Angeles. But Mansfleld does insist that there must have
been a way to carry out the independent counsel law without interrupting a high-profiie
investigation in its crucial eatly stages. Yet Mansfield had never praviously handled a case with
independent counsel implications, while Radek has been invelved in almost every one there's
ever been. Like Mansfield's supervisors at the time, I'm going to defer to Radek on this one.

Doesn't Mansfield have a point, though? Wouldn't the independent counsel law disrupt
investigations if it prevented prosecutors from moving quickly in the critical early stages? Yes,
and that rmay be yet another flaw in that now-discarded stetute, That would not mean, however,
that, by carrying out that law's dictates, Radek, a 29~year public servant, should be presumed
to be protecting a potential target of an Investigation out of political bias -- the unmistakable,
defamatory Implication of the Times article and editorial. Moreover, the Times' apparent belief
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that the temple investigation was fatally sabotaged by Reno's fallure to unleash Mansfield is
puzzling. The seemingly most culpable party in the temple conduit contribution scheme, Maria
Hsia, was indicted in February 1998 and then, after protracted appeliate ltigation, convicted
this past March. If she starts cooperating and impiicates anyone else, the investigation can stifl
proceed upward (or to an independent counsel). The other leading candidate for prosecution so
far, John Huang, pleaded guilty to other charges in August 1999, and provided the testimony
that helped convict Msia. The task force even indicted two nuns for failing to appear and testify
at Hsia's trial. So it's unlear whom the 7imes still wishes to indict. More Nuns?

Here is an insuperable problem with discussing the only other purpartedly "extraordinary"
recent disclosure relating to Gere -- the clalm that, as The Los Angeles Times first revealed,
former White House chlef of staff Leon Panetta told investigators that Gore was "attentively
listening” at a meeting when matters were discussed that, two years later, Gore said he did not
remember, These charges simply cannot be fairly weighed without going into great detall about
what campalgn finance junkies have come to refer to as the Gore I and Gore 1T aliegations, The
Gore [ allegations concern the (preposterous) claim that certain phone calls Gore mada to
potential donors from the White House might have viclated a law that had never, in its 114-year
history, been invoked in such circumstances, while the Gore I allegation is the (wispy, feather
light) claim that Gore may have made a false statement when being debriefed by FBI agents
about the ludicrous telephone allegations. After the task force interviewed about 250 witnesses,
Reno issued detailed and, in my opinion, persuiasive explanations for not seeking an
independent counsel in two memuos totaling 48 pages that have been filed publicly with the
special three-judge court that hears independent counsel matters. (The Gore I filing is on the
department's Wab site at http://www.usdoj.gov/criminal/

publications/gorefiling.htm; the Gore I filing does not appear to be posted.) Although I'm

certain that many of you would still disagree with her decisions, the one thing 1 can tell you with
absclute confidance is that you have never read any journalistic account that begins to do
justice to her perspective.

Why? First, given the tortured complexity of the allegations, a fair summary of Reno's reasoning
reguires more cofumn-inches than any reporter's editor will ever grant, inciuding mine. Second,
Reno's conclusions make for a crummy story (there was no wrongdoing). Third, such reporting
contains no scoop (her filings are public).

Still, I do owe the skeptical reader an answer to at least one urgent question he or she will want
to put to me. If the case against Gore is really as pathetic as I caim, why did Reno have to
"overrule her advisers" in order to dismiss the case against Gore, as The New York Times put it
on March 11?

The answer is twofold, First, she didn't overrule her advisers. The clear majority of her advisers
always recommended that no Independent counsel was required, according to two people
involved in the process. A great many people participated in those decisions, including the
attorney general, the deputy attorney general, the assistant attorney general for the criminat
division, the deputy assistant attorney general supervising the Campaign Financing Task Force,
the chief of that task farce, the chief of the public integrity section, all of those individuals'
staffs, and representatives of the FBI and its general counsel's office. We now know that former
Campaign Financing Task Force chief Charles La Bella and FBI director Louis Freeh favored
appointment of an independent counsel in Gore I, and we now also know, thanks to the Times
revelations, that Freeh and former principal associate deputy attorney general Litt favored one
in Gore I1. {David Vicinanzo had replaced La Bella as chief of the task force by the time Gore 11
was decided; Robert Conrad, Jr now heads it.)

Significantly, on April 2, La Bella acknowledged on "Meet the Press” that even he does not
assume that Attorney General Reno's reasons for dismissing the charges were "political.” This is
not to say that he chalks up all his disputes with the Justice Department to good-faith
disagreements over the law. Qn the contrary, he bitterly complained about "bureaucratic
agendas,” and it's clear that his chief combatant in many of these turf battles was Radek.

5/8/00 640 PM.



53

Temple in a Teapot hitp://www.law.com/cgi-bin/gx.cgi...0&uscoverridetemplate=ZZZHCCOQS5C

But while journalists predictably side with the maverick prosecutor in his gladiatorial clashes
with the bureaucracy, the press consistently fails to appreciate that Radek's opinions also
matter. The public integrity section, which Includes the election crimes bureau, is the central
federal authority on election crimes, as well as the central authority on the independent counsel
statute. While La Bella was more conversant with the details of his investigation, Radek was
more conversant with the relevant laws and their historical application.

But why did Bob Litt disagree with Reno during the Gore II deliberations? Litt, who is now a
partner at Washington's Arnold & Porter, is generally regarded as one of Reno's defenders. To
answer that question, you have to remember the narrowness of the inquiry. The only issue was
whether the technical requirements of the independent counsel had been triggered --not
whether there was anything like probable cause to believe that a crime had been committed. La
Beila himself stressed this point on Meet the Press in April. "There's been a misunderstanding
here,” La Bella said. "What we were saying was, there should be an investigation. ... [We were]
not suggesting in any way, shape, or form that charges were going to be brought, [or] that
charges were even appropriate.”

wWhen the crime being alleged was a false statement made to a federal official -- as it was in the
Gore II charges -- the statute's strictures approached irrationality. Ostensibly, the law forbade
the attorney general from taking into account the "state of mind” of the accused -- a prohibition
that, given its broadest interpretation, would require appointment of an independent counsel
anytime a high-level official innocently misspoke while talking to a federal agent or Congress.
Reno refused to give the law such an absurd reading. Instead, she allowed herself to observe
that numerous other partictpants In that meeting shared Gore's misunderstandings of the
financial minutiae discussed at a meeting in November 1995, She also allowed herself to
consider that Gore had no motive to lie, since the factual inaccuracies of his recollections were
superfluous to establishing his innocence of the telephone solicitation charges. Finaily, she also
took into account affidavits filed by the lawyer who had represented Gore at the time of the
alleged false statement, former Watergate special prosecutor James Neal, of Nashville’'s Neal &
Harwell, Neal swore that he had advised Gere of the misunderstandings contained in his
recollections before he recounted them to investigators, and had even shown Gore documents,
addressed to him, that were already in the possession of Reno's investigators, that
demonstrated the inaccuracy of those recoliections. Gore had nevertheless insisted on relating
his actual, imperfect memories, Neal swore, becalise they were "the truth." Finding that "the
vice president was expressly aware that he had little to gain and much to lose in admitting his
misconception of the true facts,” Reno found "no reasonable prospect that these facts couid
support a successful prosecution” and declined to appoint an independent counsel. Whether or
not you would have done the same thing, it is a big leap to assume, as so many pundits and
editorial boards have, that Reno and anyone who agrees with her -- including the majority of
her advisers -- must be crooked.

Certainly Litt doesn'’t fee! that way. He told me several months ago that Reno made her
independent counsel decisions strictly on the up-and-up ["Fort Reno," March]: "If she thinks
{the faw] applies, she'll do it, If she doesn't, she won't. Nobody has ever come up with the
slightest shred of evidence that political conslderations entered into her decisions. It's just not
so."

The crimes of Riady, Huang, Trie, and others make speculation about "culturai differences”
between East and West tempting. Yet the more you study the campaign finance charges, the
clearer it becomes that these particular Asian-born individuals understood our system better
than we did. What they failed to appreciate is how seriously we take our fig leafs. They
understood correctly that our system is corrupt. The part of La Bella’s memorandum to which we
should be paying closest attention is his reportedly savage critique of our existing campaign
laws and the administrative framework for enforcing them -- perhaps the most noteworthy
portion of his report, since it went so far beyond the requirements of his assignment.

100f 11 5/8/00 6:40 PM



54

Temple In a Teapot bittp:/fwww Jaw. gi-bin/gx.cgi...0& verridh ZZHCCOQ55C

1lof 11

Similarly, some of the most remarkable testimony in this entire affair came last September,
when Radek explained to Senator Thompson's committee that many of the disputes the task
force prosecutors were having with FBI agents stemmed from the agents' failure to understand
the counterintuitive fine points of the campaign laws. Radek explained, for instance, that agents
were having trouble comprehending that while it might be a crime for a federal officeholder to
sell access for money, it was not a crime for him to sell access for campaign contributions.

Significantly, when Radek -- congressional punching bag that he has become -- gave this
almost unbelievable testimony, no one quarreled with him.

Whoever did would be urging personal indictment. Every $500-a-plate fund-raiser would
instantly become felonious. So would the 1995 RNC brochure that promised Republican Eagles
-- those who give $15,000 annually -- that they could participate twice yearly in “strategy and
issue committee sessions with prominent elected Party leaders from the U.S. Senate and House
on such topics as the budget and tax reform, internationat trade and regulatory reform, health
care, and foreign policy." So would the RNC's 1994 "Team 100" brochure, which promised that
contributors who agreed to give $175,000 over a four-year period would get to meet with "Bob
Dole, Phil Gramm, Trent Lott, Newt Gingrich, Dick Armey, Lamar Alexander, Richard Lugar, Jack
Kemp, Dick Cheney, and other Republican leaders.”

So legislators who believe that this bureaucrat Radek doesn't know what he's talking about had
better watch their step. If they ever win one of these arguments, the next session of Congress
may convene in the exercise yard of the Federal Carrectional Institution in Danbury,
Connecticut.
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Mr. LaNTOS. For those who doubt the thoroughness of the FBI
and Justice Department investigation, we must not forget that
nearly every allegation, no matter how credible, has also been in-
vestigated by this committee. This committee has issued over 900
subpoenas, 450 formal document requests, taken sworn testimony
from 200 individuals and spent over $8 million investigating alle-
gations as wide ranging as foreign contributions, Indian casinos, in-
fluence peddling, coal deposits in Utah, conduit contributions and
the First Lady’s trip to Guam.

No one has stopped Chairman Burton from investigating any
subject that he wants. In fact, with the consent of every single
Democrat on this committee, he immunized three key witnesses in
the campaign finance investigation—John Huang, Charlie Trie and
Johnny Chung—and brought them before our committee. Yet none
of them had any evidence implicating any senior White House or
DNC official in intentional wrongdoing.

The fact of the matter is, the 1996 elections have been thor-
oughly investigated at a cost of millions and millions of taxpayer
dollars. The question of whether or not an independent counsel
should have been appointed may be an interesting legal issue, but
ultimately it has no bearing on the facts. Director Freeh, who
strongly disagreed with the Attorney General’s decision not to seek
an independent counsel, told our committee, “On issues of fact, the
Attorney General and I do not disagree.”

As a result of the discussion we are having here today with our
witnesses, it is little more than an academic exercise designed to
embarrass the Attorney General. It has no bearing on whether
credible allegations were properly investigated.

Now, I have some questions for you, Mr. Radek. The Attorney
General has been accused of deliberately misinterpreting the law
in order to avoid appointing an independent counsel to investigate
allegations of Democratic wrongdoing. Chairman Burton accused
her of, “protecting the President and his friends. Janet Reno has
defied the spirit and the letter of the independent counsel statute.”
In fact, from the documents that the Department of Justice pro-
vided our committee, the Attorney General appears to have applied
the Independent Counsel Act in a uniform manner regardless of
who the target of the investigation was.

One may agree or disagree with her reading of the law, but it
is simply inaccurate and untrue to say that she has not applied the
law even-handedly. In seven cases, including that of Interior Sec-
retary Bruce Babbitt, she has determined that the evidence sup-
ports the appointment of an independent counsel. In other cases,
including cases involving the FBI Director, former White House
Deputy Chief of Staff Harold Ickes, CIA Director George Tenet, and
Vice President Gore, the Attorney General has decided that the evi-
dence does not support the appointment of an independent counsel.
But it appears that the legal standard was the same in each case.

Mr. Radek, it is evident that there were vigorous arguments
about whether to appoint an independent counsel in these cases.
According to the testimony of FBI Director Freeh, these disagree-
ments were the result of a good-faith disagreement as to legal
standards. Do you agree?

Mr. RADEK. I do agree.
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May I say with respect to your comment about being even-hand-
ed, in all of my conversations with the Attorney General, she was
always concerned about an even application of that statute. And in
each and every instance she would tend to go over previous ap-
pointments by both herself and other Attorneys General and com-
pare the decision that she was going to make on what was in front
of her, so that she could consider whether she was engaged in an
even application of that statute.

Mr. LANTOS. Thank you very much.

Mr. Esposito, what is your view on this subject?

Mr. EsposiTo. I really have no view on it as far as the—I'm not
familiar with all the referrals that she made and did not make.

I can say this: My dealings with the Attorney General was quite
extensive, especially in my last year in the FBI. I found her to be
a person of high integrity, a person who would do the right thing.

Mr. LaNTOS. Thank you.

Mr. Gallagher, same question.

Mr. GALLAGHER. On the issue of the interpretation of the statute,
I would defer to the FBI General Counsel, who is available should
you want to pursue that issue further.

With respect to the discussion between the FBI and the Depart-
ment of Justice, yes, we did disagree on interpretation of the stat-
ute. We had weekly meetings with the Attorney General that—we
had the opportunity, and she did invite our comments. We had de-
bates with Lee Radek.

There was 1 day in April 1997, a day and a half, I recall, that
they had—we had about a 12 to 14-hour discussion on the inde-
pendent counsel statute. So we did debate; we did disagree, but we
had our opportunity to speak our opinion.

Mr. LANTOS. Much has been said of the La Bella memo. I want
to read a letter from Charles La Bella to the Attorney General
dated July 20, 1998.

And I want to make this whole letter part of the record, Mr.
Chairman.

Mr. BARR. Hearing no objection, so ordered.

[The information referred to follows:]
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U.S. De-partment of Justice

Campaign Financing Task Force

Criminal Division

1001 G Swresz, NW {202) 307-0655
Suite 310

Washingion, D.C. 20530 FAX (202) 307-0744

July 20, 1998

The Honorable Janet Reno
Attorney General

U.S. Department of Justice
Washington, D.C. 20530

Dear Madam Attorney General:

T want to begin by reiterating what I have said on numerous occasions to you and others.
During my stay in Washington, you have been courageous, diligent and-inspirational in the
discharge of your duties. It has been a privilege to watch you in action. You have the keen
instincts and sound judgment of a seasoned prosecutor, as well as a command of the law that any
appellate lawyer would envy. :

When I arrived I promised you that I would investigate aggressively the matters before the
Task Force, I also promised that I would keep you apprised about the evidence so that you could
make informed decisions concerning Task Force matters when called upon to do so. I have tried
to keep those promises. However, because the investigations were primary, I have not been able,
until very recently, to step back and develop an overview. Rather, my focus was on each case and
each series of allegations in the context of a single investigation. My weekly reports to you were
reflective of that investigative focus.

1 have atways wanted the luxury of time to step back and review the entire fabric of
evidence and the applicable law without regard to a specific allegation or investigation. Now that
I feel confident that the investigations are well in hand, I, together with Jim DeSarno, have done
just that. During the course of this review, it became evident that “the big picture” provided a
new context within which to reconsider whether a need exists for the appeintment of an
Independent Counsel. While I recognize that this is an issue which you have always had before
you, there is amassed now a body of evidence, much of it new, much of it woven together for the
first time, which is relevant to your determination.

The memorandum which I gave you last week is our best effort to compile all the evidence

into one analytic framework. The exercise of doing this has been a valuable opportunity to
reassess our ongoing investigation in its entirety. The cumulative weight of the information
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available, when the various investigations are interwoven, has been greater than we recognized
when we focused on the individual allegatiors.

1 can ask no more than that you review the evidence afresh. Based upon my experience
since coming to Washington, it is clear to me that emotions run high whenever we begin a
discussion of the Independent Counsel Act or the need to commence a preliminary tnquiry.
Everyone has an opinion and they tend to be emotionally guarded and advanced. I am sure thatto
the extent the report, or its substance, is shared within the Department, the process will become
adversarial. I do not think we are capable of the type of collegial exchange which would be
beneficial. However, despite the inevitable adversarial process ahead, I have complete faith that
you will consider the recommendation in our memorandum fairly and apply to it your seasoned
judgment. Ihave felt always that you have been receptive and welcoming of my viewpoint, and I
appreciate enormously your willingness to consider my position and advice. Iknow that you will
consider carefully and impartially the views preseated in the memorandum given to you last week.
You have never been, and T believe cannct be, swayed by the inordinate nolitical pressures which
this high-visibility investigation carries. Whatever you decide, I am deeply grateful that you have
given me the opportunity to serve on this Task Force. It has been an privilege to work with you.

Very truly yours,

O, 27

Charles G. La Bella

DOJ-C-00545
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Mr. LANTOS. “Dear Madam Attorney General, I want to begin by
reiterating what I've said on numerous occasions to you and others.
During my stay in Washington, you have been courageous, diligent
and inspirational in the discharge of your duties. It has been a
privilege to watch you in action. You have the keen instincts and
sound judgment of a seasoned prosecutor, as well as a command of
the law that any appellate lawyer would envy.”

Now, let me return to the case of the Vice President, because for
obvious political reasons this is now much in the media. In the case
of the Vice President, it appears that—it appears clear that every-
one agreed that no case should be brought against him. The only
dispute was about whether the technical requirements of the inde-
pendent counsel law were triggered.

Charles La Bella, in a November 1997 memo to Mark Richard,
wrote, “Ten out of ten prosecutors would decide that no further in-
vestigation would be warranted.”

In another memo to Mark Richard on November 30, 1997, Mr.
La Bella wrote, “On the whole, I find the Vice President to be cred-
ible and forthcoming.”

Similarly, Mr. Litt, another experienced prosecutor at the Justice
Department, wrote to the Attorney General on November 22, 1998,
“As a prosecutor, I would not bring this case.”

Now, I have a question, Mr. Radek. Given these quotes, it seems
to me that we are not talking about a situation where anyone was
trying to protect the Vice President. This was simply a legal dis-
pute among lawyers and people of good faith as to whether the
final decision not to bring a case should be made by the Attorney
General or an independent counsel.

Would you agree with this?

Mr. RADEK. Yes, that’s the way most of us felt. That was the im-
port of the decision. But that still required us to make an analysis
under the statute. We were bound by the law.

Mr. LANTOS. Do you have any comment on this, Mr. Esposito?

Mr. EsposiTo. No. The investigation of the Vice President and
the memos you referred to came about after I left the FBI.

Mr. LANTOS. Mr. Gallagher.

Mr. GALLAGHER. No, Mr. Lantos.

Mr. LANTOS. Now, Mr. Radek, Chairman Burton recently stated,
“Janet Reno has been blatantly protecting the President, the Vice
President and their party from the outset of this scandal.” But
what this statement ignores is that the Attorney General applied
the same standard to Republicans as she did to Democrats.

Has the Attorney General ever declined to appoint an independ-
ent counsel in any cases involving Republicans?

Mr. RADEK. Yes, she has.

Mr. LANTOS. What were those cases?

Mr. RADEK. I'm not at liberty to say, sir.

Mr. LANTOS. It appears to me that if this Attorney General were
trying to further a partisan agenda, she would have appointed an
independent counsel in those cases involving Republicans rather
than declining to do so under the same standards she did with re-
spect to the President and the Vice President.

There have been allegations that Haley Barbour, then chairman
of the Republican National Committee, participated in a scheme in



60

1994 to obtain nearly $2 million in illicit foreign funds for the Re-
publican National Committee.

Mr. Radek, did the Attorney General consider appointing an
independent counsel in that case?

Mr. RADEK. I don’t recall a formal decision on whether an inde-
pendent counsel should conduct that investigation or not. But dur-
ing the weekly meetings with the Attorney General, matters were
brought to her attention that would necessarily require a decision
on her part as to whether or not she felt there was a conflict either
on her own part or on the part of the Department of Justice. If she
did, then she could consider those under the discretionary clause
of the independent counsel statute. Mr. Barbour is not a covered
person under the independent counsel statute so the mandatory
provisions would not apply.

M;" LANTOS. What is the status of the Haley Barbour investiga-
tion?

Mr. RADEK. I believe it’s closed, but I haven’t been involved in
it in some time.

Mr. LANTOS. Charles La Bella states in his July 16, 1998, memo
as follows:

For its part, the Republican National Committee had its fair share of abuses. The
Barbour matter is a good example of the type of disingenuous fundraising and loan
transactions that were the hallmark of the 1996 election cycle. In fact, Barbour’s
position as head of the Republican National Committee and the National Policy
Forum and the liberties he took in these positions make the one $2 million trans-
action even more offensive than some concocted by the DNC. Indeed, with one $2

million transaction, the RNC accomplished what it took the DNC over 100 White
House coffees to accomplish.

Mr. Radek, Mr. La Bella’s point seems to be that what Mr.
Barbour did was similar to, if not more offensive than, what Demo-
crats were alleged to have done.

Did the Attorney General apply the same standards to that
Barbour matter as to the alleged Democratic abuses?

Mr. RADEK. In terms of investigating and a decision to prosecute,
absolutely. In terms of independent counsel issues, the Attorney
General would not be required to make an independent counsel de-
cision on someone who is not a covered person, although she could
utilize the statute under the discretionary clause.

But I can say that with that, as with all matters, independent
counsel statute or otherwise, one thing the Attorney General was
always concerned about was the even application of the law, the
criminal law, and the independent counsel statute.

Mr. LaNTOS. Mr. Esposito, do you agree that the Attorney Gen-
eral acted even-handedly?

Mr. EsposiTo. I have no comment, because I'm not familiar with
the matter that you’re discussing.

Mr. LaNTOS. Do you have any reason to doubt that she acted
even-handedly?

Mr. EsposiTo. No, in all matters that I've dealt with her on, she
acted very even-handedly.

Mr. LaNTOS. Mr. Gallagher.

Mr. GALLAGHER. All matters that I observed, she—the Attorney
General certainly acted even-handedly.

Mr. LANTOS. Among the numerous documents that the Depart-
ment of Justice has provided to this committee in connection with
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the 1996 campaign finance investigations is a memo written by
you, Mr. Radek, dated September 25, 1998, to Assistant Attorney
General James Robinson of the Criminal Division. In that memo
you state, “The issues in the Republican National Committee inves-
tigation are largely identical to the issues in the Democratic Na-
tional Committee investigation. The principal difference is that the
facts of the RNC media project have not been fleshed out as much.”

Did you think these issues were similar?

Mr. RADEK. I thought the issues were similar. That’s not to say
I thought they should have been fleshed out. I thought that the en-
tire Common Cause allegation was—did not allege a crime; and for
that reason, from the very beginning, I thought all arguments that
it should be investigated or that it should have an independent
counsel appointed on that issue were—just had no merit.

For purposes of clarification, let me say the Common Cause issue
is that both the Republicans and the Democrats engaged in a pat-
tern of using soft money to pay for issue ads, which ads were for
the purpose of helping them in the election. And Common Cause
argued that those caused those to become, in their character, Fed-
eral money expenditures or hard money expenditures.

Mr. LaNTOS. In a November 22, 1998 memo, Robert Litt wrote
that a lesser standard of imputed knowledge was apparently ap-
plied to the Director of the FBI, regarding whether he testified
falsely to Congress on March 5, 1997, and to the Vice President.
Specifically, Mr. Litt states, “In the Freeh matter, there was evi-
dence from which one could have inferred that Director Freeh knew
his statement was false, yet the Attorney General found this out-
weighed by other evidence showing that he did not.”

Mr. Radek, do you see a difference between how the Attorney
General handled the decision about whether to appoint an inde-
pendent counsel to investigate Director Freeh and how she handled
the decision about whether to appoint an independent counsel to
investigate the Vice President?

Mr. RADEK. I see no difference. I think they were quite similar,
and I thought she considered one when applying the statute to the
other.

Mr. LANTOS. Now, over the past several years, Chairman Burton
and others have followed the pattern of making sensational allega-
tions before the facts have been gathered. Further investigation
has shown that many of these allegations turned out to be unsub-
stantiated. I wish to offer a few examples of these unsubstantiated
allegations.

In November 1995, Mr. Burton suggested on the House floor that
Deputy White House Counsel Vince Foster had been murdered.
What are the facts? Investigations by the Federal Park Police, Rob-
ert Fisk, and Kenneth Starr have all concluded that there was no
evidence of any wrongdoing connected to Mr. Foster’s suicide.

An allegation was made in January 1996 by Mr. Burton, stating
that the White House had illegally contacted the IRS to harass
fired White House employees. What are the facts? Investigations by
the General Accounting Office, the Department of Justice and the
Department of Treasury all concluded that there was no improper
contact between the White House and the IRS.

In June 1996——
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Mr. BARR. The gentleman’s time has expired. The Chair recog-
nizes the majority counsel for 30 minutes.

Mr. WILSON. Good afternoon. I know it’s been a fairly long day,
and I've got a lot to cover and I'll go as quickly as I can.

A couple of preliminary things: Mr. Radek, I wanted to ask you
about a number of specific memos, but just some housekeeping
matters.

Does the Public Integrity Section, Mr. Radek, now handle mat-
ters that relate to appointments of special counsels under the De-
partment of Justice regulations?

Mr. RADEK. We will administer—but we haven’t had the oppor-
tunity to do so yet—the special counsel regulations, yes, sir.

Mr. WILSON. Are there any pending decisions that pertain to ap-
pointing special counsels in any campaign finance matters?

Mr. RADEK. There are none.

Mr. WILSON. Mr. Radek, in July 1997, I believe July 6, 1997, you
gave an interview to the Sunday New York Times Magazine, and
you went on the record as saying, “Institutionally, the independent
counsel statute is an insult.” Prior to your statement the Attorney
Gerllleral had supported the statute both very publicly and under
oath.

At the time you made the statement in 1997, were you author-
izec%) to make that statement by anybody at the Department of Jus-
tice?

Mr. RADEK. Not specifically. I was authorized to give that inter-
view by the Department.

Mr. WILSON. But specifically, on taking the point about the inde-
pendent counsel statute being an insult, did you ask anybody in
the Department of Justice whether that was an appropriate official
position of the Department?

Mr. RADEK. I did not, but of course I wasn’t giving an official po-
sition of the Department; I was giving my own opinion.

M;" WILSON. Did you ask anybody in advance of giving that posi-
tion?

Mr. RADEK. I did not.

May I say, sir, that with respect to that remark, while it—maybe
the use of the word “insult” is unfortunate. What I said and what
I meant is a position that has been agreed with by many. Most par-
ticularly, when the statute was being reenacted time before last,
Associate Attorney General Rudy Guiliani testified before the Sen-
ate Committee on Governmental Affairs against the reenactment of
the statute, and he said,

The system depends quite properly on the integrity of the Department of Justice
personnel. The assumption upon which the special prosecutor law is premised that
the Department of Justice should not be trusted to investigate or prosecute certain
Federal offenses is simply unfounded. There is no basis for assuming that the De-
partment of Justice personnel cannot fairly and thoroughly investigate crimes by
public officials. The conduct of such investigations and prosecutions should be re-

turned to those professionals in the Department of Justice who are best equipped
to handle them.

Mr. WILSON. I understand that there are many people that object
to the various parts of the independent counsel statute. But what
I was asking is, when the Attorney General had taken a very pub-
lic position under oath about the statute, whether you had asked
in advance of going out and making that statement whether that
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was an appropriate statement to make. But let me move on to
something else.

Exhibit 60—there is no need to turn to it; I will ask a very spe-
cific question about it—is a memorandum from your deputy to As-
sistant Attorney General Robinson. It notes that, “Lee J. Radek,
Chief, Public Integrity Section, has been recused from this matter.”
And he was discussing matters pertaining to investigations of Har-
old Ickes.

P{;nd the simple question is, why were you recused from that mat-
ter?

[Exhibit 60 follows:]
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U.S. Department of Justice

Criminal Division

Office of the Assistant Atiorney General Washingion, DC 20330-0001

December 14, 1998

MEMORANDUM TO THE ATTORNEY GENERAL

Through: HE DEPUTY ATTORNEY GENERAL

From: James K. Robinson
Assistant Attorney General - Criminal Division

Re: Preliminary Investigation of Harold Ickes

Attached hereto is a memo to me from Principal Deputy Chief
Joseph E. Gangloff of the Public Integrity Section which contains
additional information concerning the preliminary independent
counsel investigation of Harold Ickes. This additional information
was requested by the Attorney General. Mr. Gangloff, based upon
his review of the supplemental factual and legal analysis
summarized in his memo, recommends that “the preliminary
investigation of Mr. Ickes’ alleged perjury should be closed
without the appointment of Independent Counsel.” This
recommendation provides additional factual and legal support for my
November 23, 1998, recommendation to the Attorney General not to
seek an Independent Counsel. In my view, the Attorney General
should determine, based upon a careful review of the facts and the
law, pursuant to 29 U.S.C. § 592(b), “that there are no reasonable
grounds to believe that further investigation is warranted” with
respect to the possibility that Mr. Ickes committed knowing and
willful perjury during his September 22, 1997, deposition.

Enclosures

DOJ-HI-00633
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U.S. Department of Justice

Criminal Division

Washington, DC 20530-0001

December 14, 1998

MEMORANDUM

TO: James K. Robinson
Assistant Attorney General

FROM: Joseph E. Gangloff
Principal Deputy \9€
Public Integrity Section ?QYJ7W

SUBJECT: Additional Information Concerning Preliminary
Investigation of Harold M. Ickes

This memorandum and its attachments provide supplemental
information in connection with the pending Independent Counsel
Act preliminary investigation of a perjury allegation against
Harold M. Ickes.!

On November 30, 1998, the Attorney General obtained a
60-day extension of the preliminary investigation of Ickes in
order to consider the potential significance of new information
provided by Independent Counsel Carol Elder Bruce, which Bruce
had uncovered in the course of investigating a perjury
allegation against Interior Secretary Bruce Babbitt. In
addition, during discussions with the Attorney General on
November 30, 1998, questions were raised about: (1) whether
Ickes's congressional testimony suggested a pattern of
attempting to conceal instances in which Ickes and the White
House sought to assist important constituents or contributors,
including labor unions; (2) whether other matters that have
been investigated by the Campaign Financing Task Force indicate
a pattern of conduct by Ickes that might provide a motive to

! Lee J. Radek, Chief, Public Integrity Section, has been
recused from this matter.
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conceal the Kantor call; (3) the status and significance of
former Teamsters official Bill Hamilton's unwillingness to
provide an interview or proffer; and (4) whether the
questioning of Ickes was so fundamentally ambiguous that
criminal prosecution would be precluded as a matter of law.

Each of these issues is addressed below and in the attached
materials.

In addition, after the November 30™ extension, we offered
Ickes's principal counsel, Robert S. Bennett and Amy Sabrin, of
Skadden, Arps, an opportunity to make a supplemental submission
and specifically suggested that they address the issue of
whether Ickes's other congressional testimony evidenced an
intent or motive to conceal Administration efforts to court
important contributors and constituents. Their submission,
dated December 10, 1998, argues: (1) that Ickes's other
testimony shows that he had no motive to lie about White House
contacts with organized labor or other comstituents; (2} that
“all witnesses confirm that the underlying events were not
especially memorable;" (3) that “there is nc reasonable prospect
that the facts could support a successful prosecution;” and (4)
that “cthere is no conflict justifying the exercise of the
Attorney General's Discretionary Authority.” The Skadden, Arps
supplemental submission is Attachment A hereto.

' Information from Carol Bruce. Attachment B hereto is a
Mewmorandum dated December 8, 19%8, from
Trial Attormey, Public Integrity Section, and

Trial Attorney, Campaign Financing Task Force, to me and

David A. Vicinanzo) Supervising Attorney, Campaign Financing
“Trask Force, summar—izing#December 2, 1998,
meeting with prosecutors from Bruce's- offi about information

they had uncovered about Ickes. The memorandum concludes that
none of the evidence gathered by Bruce about the Hudson casino
matter or any of the other three matters discussed in her
November 24, 1998, draft letter provides any support for the
theory that Ickes had a motive to lie about Diamond Walnut.

Nor did Bruce's office have any information suggesting that
Ickes had attempted to conceal his role in attempting to assist
important contributors or comstituents by arranging meetings or
checking on the status of matters pending within executive
branch departments or agencies. To the contrary, with respect
to the Hudson casino matter, Ickes acknowledged in
congressional testimony that he had talked to Fowler about the
casino application and recalled that he asked Sennifer O'Connor
to follow-up with the Interior Department to determine the
status of the matter.

Qst‘—jmgnlr b:: Ig&as EbQ!JS CQDS;]’E!!QH: an Q‘ TP‘QQY‘ (Q”_I::DQ-
Mattexrs. The Skadden, Arps submission highlights a number of

instances in which Ickes provided congregsional testimony about
- special favors that he and others within the White House

DOJ-HI-00635
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provided for important constituents and contributors. We have
verified the accuracy of the excerpts they quoted. Moreover,
as detailed in the attached memorandum dated December 14, 1998,
from Deputy Chief, Public Integrity Section
and o you {see Attachment C hereto), our
independent review of Ickes's 30 hours of congressional
testimony confirms the basic claim made by Skadden, Arps, that
Ickes repeatedly provided -- and in some cases volunteered --
testimony about constituent and union courting activity by the
White House, which included not only special perks, but also
facilitating access to high-level officials and checking on the
status of pending matters. Accordingly, in my view, the
totality of Ickes's testimony strongly suggests that he had no

motive and no intent to conceal information about the Kantor
call from the Senate Committee.

Information about Ickes Uncovered by the Campaign .
Financing Task Force. Attachment D is a memorandum from ‘David
A. Vicinanzé] Supervising Attormey, Campaign Financing TaSk
Force. to ASSistant Attorney General James Robinson, which
concludes that although Ickes was a central figure in many
aspects of the 1996 DNC and Clinton/Gore campaigns, the Task
Force is unaware of any information indicating a general
pattern of illegal or improper conduct by Ickes that might
reasonably suggest a motive for Ickes to feign a diminished
recollection about the Diamond Walnut matter generally, or the
Kantor call specifically.

status of Bill Hamilton. Teamsters political director
Bill Hamilton was the only witness of any potential
significance who did not provided us an interview or a proffer.
Hamilton is currently under indictment in the Southern District
of New York for perjury and other charges in connection with
the Teamsters contribution swap investigation. Hamilton's

attorney, Robert Gage -- who does not seem to be familiar with
the unique dynamics of a preliminary investigation under the
Independent Counsel Act -- has refused to provide us a proffer

and has expressed concern that if Hamilton's proffer did not
*say what the Justice Department wants it to say” we might seek
to charge him with false statements or obstruction of justice.

According to Assistant U.S. Attorney Michasl Horowitz from
the Southern District of New York, Gage has recently proposed
that Hamilton would be willing to provide a proffer that would
include exculpatory information about Ickes's involvement in
the Diamond Walnut issue in exchange for a downward sentencing
departure under § 5Ki.1 of the U.S. Sentencing Guidelines
(departure for providing substantial assistance to law
enforcement) . We have told Horowitz that he should not promise
Hamilton any sentencing concessions in exchange for information

_.relating to Ickes and Diamond Walnut, but if the USAO and
Hamilton were to reach a cooperation agreement based on his

DOJ-HI-00636
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substantial assistance relating to other matters, we would be
interested in hearing what Hamilton has to say about Diamond
Walnut and Ickes. The latest word from Horowitz is that
negotiations with Hamilton have stalled.

For the reasons set forth in the orlglnal Radek4V1c1nanzo,
Memorandum, I believe there is no need to wait for a possible™
Hamilton proffer before resolving the preliminary
investigation. It seems unlikely, even if Hamilton were
inclined to provide a statement, that he would be able to
provide any credible evidence that would add to what we already
know about the potential falsity of Ickes's professed inability
to recall. The Southern District of New York has allowed us to
review the contents of Hamilton‘s personal computer, which was
searched during their investigation. We have also received by
subpoena from the Teamsters and Podesta Associates all
documents in their files relating to Diamond Walnut, including
any documents evidencing contact with the White House or Ickes
on the issue. The information in these contemporaneous
documents makes clear what other Teamster officials and the
T tzrs lobbyists have corroborated, i Diamond
Walnut was an important issue to the Teamsters and one that
they discussed on several occasions with Ickes his staff.
There is no reason to believe that Hamilton -- ¥ presumably
would be a bit gun-shy about possibly being charged with
additional lies -- would say anything incomsistent with his own
contemporaneous documentation or with the consensus
rececllection of his colleagues.

I do not believe that Hamilton's current unwillingness to
give his reportedly “exculpatory” proffer about Ickes warrants
delaying a decision to close the preliminary investigation
without appointment of an independent counsel. If, fowaver/
the Attorney General were inclined -to seek appointment of an
independent counsel -- either because we have not heard from
Hamilton or for other reasons -- it would make sense to wait to
see if Hamilton's potentially exculpatory information might
make a difference.

Appellate Analysis of legal Ambiguity Issue. Attachment E
hereto is a Memorandum dated December 2, 1998, om Patty M.
Stemler, Chief, Appellate Section, Criminal D ion and

W_ Attorney, Appellate Section, C nal Division,
to Robert 8. Litt, Principal Associate Deputy Attorney General.
The memorandum analyzes whether the questions posed to Ickes
were so “fundamentally ambiguous™ as to preclude prosecution as
a matter of law. The Stemler emorandum c“.cludes that
there is “a good chance® that a court would dismiss a perjury
indictment (or grant a Rule 29 motion) in this case as a mattexr
of law based solely on the ambiguity of the question.

DOJ-HI-00637
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CONCLUSION

In my view, the supplemental factual and legal analyses
summarized above further confirm that the preliminary
investigation of Ickes's alleged perjury should be closed
without the appointment of an independent counsel. Ickes's
congressional testimony is replete with instances in which he
provided -- and on multiple occasions volunteered --
information about situations in which he and the White House
courted the Teamsters, other labor unions, and other important
donors and constituents with perks, special access, and status
calls. To the extent that Ickes's other testimony sheds light
on Ickes's motive and intent to lie about Diamond Walnut it
strongly suggests that he had no motive or intent to conceal.
Nor is there anything in the information uncovered by the
Campaign Financing Task Force or the Office of Independent
Counsel Bruce that suggests that the Kantor call to Diamond
Walnut was anything more than an innocuous and inconsequential
attempt to mollify the Teamsters, i.e., there is no reason to
believe that the Kantor call was part of larger pattern of
illegal or improper conduct by Ickes or the Administration.

Finally, the Appellate Section memorandum convincingly
explains why the questions posed to Ickes were so vague and
ambiguous that it is likely that a court would dismiss a
potential perjury charge as a matter of law. It should be
noted that the Appellate Section's analysis does not even reach
the factuval issue of whether Ickes's characterization of his
lack of recollection was actually true. The futility of
attempting to prosecute Ickes's alleged perjury is even clearer
when the legally defective gquestioning is combined with the
following facts: (1) the underlying conduct -~ the Kantor call
-- was not illegal, improper, or even politically embarrassing
(as evidenced by the fact that the Administration had
previously intervened in the strike in a very public way); (2)
Ickes repeatedly volunteered information about the Diamond
Walnut issue, the Teamsters, labor unions, and important
constituents generally; (3) all the other witnesses involved in
the Kantor call describe it as an inconsequential, routine
matter, i.e., not a matter Ickes would likely have remembered
two and a half years later; (4) Ickes had no reason in advance
of the deposition to anticipate questioning about Diamond
Walnut; and (5) the Administration steadfastly refused to do
what the Teamsters really wanted, which was to alter
substantive trade, agricultural, and environmental policy for
the purpose of pressuring Diamond Walnut.

Applying the Independent Counsel Act standard as
articulated in the recent filing relating to Vice President
Gore, I recommend that the Attorney General conclude here “that
there is no reasonable prospect that these facts could support
a ‘successful prosecution” (gee In re Albert Gore., Jr.,

DOJ-HI-00638
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e

Notification of Results of Preliminary Investigation, 11/24/98,
at 18} .

Attachments

DOJ-HI-00639



71

DOJ-HI-00640

TAHGA



72

Mr. RADEK. I was involved in the Ickes independent counsel mat-
ter up till close to the end. Near the end of the investigation, Inde-
pendent Counsel Carol Bruce contacted—who had been in touch
with the task force, because there were some related matters—indi-
cated that there might be a close connection between the investiga-
tion that was ongoing with respect to Mr. Ickes and her investiga-
tion of Mr. Babbitt.

I was recused from the Babbitt investigation because the subject
of that investigation was a close friend of my wife’s family.

Mr. WILSON. During the last couple of years, the committee has
had some interest in some investigations, internal investigations,
within the Department of Justice of leaks about sensitive campaign
finance matters or statements that have been made by senior De-
partment of Justice officials. And we are well aware that the De-
partment of Justice Office of Professional Responsibility has con-
ducted a number of leak investigations within the Department of
Justice.

First of all, Mr. Radek, have you been questioned in any of these
leak investigations?

Mr. RADEK. I have been asked to sign affidavits or statements,
sworn statements, in a number of leak investigations, some related
to campaign finance, yes.

Mr. WILSON. That sounds like the answer is, no, you've not been
questioned; you've just been presented with an affidavit to sign.

We can move a bit faster if you'll just answer the simple ques-
tion.

Mr. RADEK. The answer is, I don’t recall being interviewed, but
I would have to check my records. I would rather check with OPR
to be sure; I don’t recall.

Mr. WILSON. Are you aware of whether the Department of Jus-
tice has identified the sources of any of the leaks about the cam-
paign finance investigations that have been ongoing?

Mr. RADEK. No, I’'m not aware.

Mr. WILSON. T'll put an example up of something, and then I
want to ask you a few questions about that.

On October 2, 1998, the following statement appeared in the
Washington Post, “And a senior Justice Department official said
that some investigators have concluded that John Huang does not
have information that would support the prosecution of the Demo-
cratic officials who received and spent the funds he raised or the
White House officials who promoted his career in Washington.”

Now, I'm well aware that the Department of Justice has con-
ducted an investigation about this leak. If I were a defense attor-
ney, I would be very happy to receive information about this, be-
cause it talks about the substance of the investigation. It’'s a tip-
off. And if I were a defense attorney, I would understand at that
point that I could hang tough, and I wouldn’t have to provide much
cooperation because it says that senior DOJ officials have come to
the conclusion.

Now, when you were making determinations about whether to
recommend an independent counsel appointment, did you ever take
any %f these leaks into account when you made your recommenda-
tions?

Mr. RADEK. In what way?



73

Mr. WILsSON. Well, that it was a matter that perhaps necessitated
an outside look at the investigation?

For example, if the individual privy to sensitive information is
leaking information to defense counsel, that stands for the propo-
sition perhaps that somebody from outside should be in charge.

Mr. RADEK. I can’t say that I took any leak into consideration as
the basis of a conflict of interest for the Department, no. I don’t re-
call any leaks that were detrimental to the investigation on any of
the particular independent counsel matters. There may have been
some; I just don’t recall. But I agree with your statement that leaks
are just devastating, and they can be—they can just derail an in-
vestigation as quick as anything. And it was quite upsetting to see
leaks in this matter as well as any other.

Mr. WILSON. From our perspective, one of the things you said in
the New York Times interview comes to bear here, and that is,
when you were quoted, you took a very public position in the New
York Times. You said, “The statute is a clear enunciation by the
legislative branch that we cannot be trusted on certain species of
cases. And when you have individuals who are leaking information
that’s beneficial to defense attorneys, that in some respects goes to
support the underlying proposition.”

Mr. RADEK. Well, sir, what you’re saying is that the Department
of Justice prosecutors who are trying to do these cases are respon-
sible for the leaks, and I wouldn’t make that leap of faith. I don’t
know who is responsible for them, but I don’t think it was anybody
on the investigative and prosecutive teams.

Mr. WILSON. But therein lies the question for us. It’s somebody
privy to the information, and that person is providing the informa-
tion in a public way, and it ultimately gets back to defense counsel.

I think you answered the question. The question was, did you
take this into account when you were considering whether some-
body independent should handle these cases; and your answer was
no. So that’s a fair characterization.

Mr. RADEK. Right.

Mr. WILSON. One of the things that’s been troubling—this is a
small point, and I'll move away from it—you’ve been very public.
You attended the White House correspondents dinner, the radio
and television correspondents dinner.

Just some brief help on whether you think it’s appropriate for
the head of the Public Integrity Section which—all of the Depart-
ment of Justice should be nonpolitical, but to be the guest of media
while there are ongoing leak investigations and there are sensitive
investigations of public corruption matters, is it an appropriate
thing for the head of the Public Integrity Section to go to events
like that?

Mr. RADEK. I thought it was appropriate or I wouldn’t have gone.
I don’t leak, and I think my reputation in the Department is solid
enough that people aren’t going to believe that I'm leaking. And so
I didn’t feel many qualms about going to such events, where I saw
you, I believe, at one of them.

Mr. WILSON. One of the things that you had said earlier about
the meeting with Mr. Esposito and Mr. Gallagher was, you were
not in the habit of lying to them, and consequently, that stands for
the proposition you wouldn’t have made something up when you
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were talking to them. I want to focus on a few things that came
out in memoranda that you wrote—and not theories or legal theo-
ries or speculative aspects, but some factual matters that were put
down in memoranda that you wrote—and then there were re-
sponses to those factual matters from other individuals.

And the first one I wanted to take a look at, and I think there’s
a book there in front of you, exhibit No. 7 in front of you. It’s a
memo from yourself to the acting Assistant Attorney General Mark
Richard, and the subject of the memo is, “The Position of the Office
of Legal Counsel on Legal Issues Relevant to the Independent
Counsel Matter Involving Vice President Gore.”

[Exhibit 7 follows:]
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U. 5. Department of Justice

Washington, D.C. 20530

October 2, 1837

MEMORANDUM

TO: Mark M Richard
Acting Assistant Attcrney Generxal
Criminal Division

FROM: Lee J. Radek
. Chief

L Public Integrity Section
Criminal Division

SUBJECT: Position of the Office of Legal Counsel on
Legal Issues Relevant to the Independent
Counsel Matter Involving Vice President- Gore --

Criminal Division attorneys conferred with attorneys of the
Office of Legal Counsel (OLC) on October 1, 1997, to obtain OLC's
views regarding our memorandum dated September 29, 1997, which
analyzes 18 U.S.C. § 607 as applied to Vice President Gore's
alleged conduct in making fund-raising telephone calls from his
White House office.

The OLC attorneys made clear at the outset that they have
only had a few days to think about the issues presented in our
memorandum and that they have not reached a consensus among
themselves on most of the relevant issues. Thus, the OLC
attorneys indicated that they were in a position to share their
individual thoughts and concerns with us but not to articulate a
formal OLC pesition as to the various relevant issues. The
following describes the OLC attorneys! major concerns and
clarifies our views on these issues.

Proof of a "Hard Monev" Solicitation

The OLC attorneys expressed concern that our memorandum
implies a solicitation of a "hard money" contribution by
Vice President Gore could be proved entirely by the fact that
portions of at least two checks were deposited by the Democratic
National Committee (DNC) into a hard money account. ATTNY Wi E

TR 4 ndh
E;r; october 2, 1997

eco gection Chrom
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We agree that a conviction could not be obtained under
section 607 merely by establishing that the Vice President asked
donors to send checks to the DNC and that portions of those
checks subsequently were deposited into hard money accounts. We
did not mean to imply anything to the contrary in our memorandum.
The fact that portions of checks the DNC received from the
Vice President's solicitees were deposited into hard money
accounts is neither necessary, nor by itself sufficient, to prove
that the Vice President violated section 607. However, this
fact, when combined with the facts known prior to the publication
of the September 3 Washington Post story, led to the conclusion
that the Department had received sufficient information to
warrant further inquiry into whether the Vice President may have
violated section 607.

In the course of our thir

y-day initial inguiry into this

allegation, we have discovered evidence from which it can be
inferred that the Vice President may have known at the time he
made his fund-raising telephone calls that the INC needed

hard money to keep its message on the airwav Memorandum
at 15-16. In addition, one donoxr, Robert Jo ecalls that
in the course of their brief telephone conversation during which
Vice President Gore asked him to donate $30,000 to the DNC, the

£
Vice President spoke of facing a tough election and asked him to
help in getting out the Democrats’' message. See Memorandum at
10. Morecwver, investigation has verified that portions of at
least two donations resulting from the Vice President's
solicitations -- including Mr. Johnson's donation -- in fact were
deposited into DNC hard money accounts.

While the above evidence by itself would in our view be
insufficient to secure a conviction of Vice President Gore under
section 607, we are not deciding whether to indict; we are merely
recommending whether further investigaticn is warranted. The
evidence described above supports an inference -- weak as it is
-- that the Vice President may have solicited ccntributions to
benefit federal candidates. This inference leads us to conclude
that the information available to the Department at the present
time is sufficiently specific and credible as to warrant the
opening of a preliminary investigation. In this preliminary
investigation, we will continue to gather facts relevant to the
determination of whether the Vice President, while in his
White House Office, may have asked any individual to make a hard
money contribution to the DNC.

3

Constitutional Considerations and the 1575 OLC Ovpinion

The OLC attorneys expressed concern that,
1979 OLC Opinion, our memorandum does not analivze w
application of section 607 to the President would interfere with
his constitutional prerogatives.

DOJ-VP-00114
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our analysis of the guestion whether the Vice President (as
well as the President) qualifies as "any person” under section
607 relies, in part, on a statement in OLC's 1%7% opinion that
"the prohibition in [section §07] is to be universally observed."
See Memorandum at 19 (quoting OLC Opinion at 4). The present OLC
attorneys noted that this statement is dictum, given that OLC
concluded in 1979 that section 607's predecessor did not apply to
president Carter's conduct because the meeting in question
occurred in a White House room not "occupied in the discharge of
official duties."

We understand that, within the next ten days, OLC will
explore in more depth whether se on 607 can constituticnally be
applied to the President and the Vice President. The OLC
attorneys indicated that the analysis could differ with respect
to the President and the Vice Pre T inasmuch as the Vice
President has fewer constitution functions than the
President.

Several CLC attorne
gives too much weight to
suggests thet Thever may “mean{)
violated when a solicitation is direcfed to an indi
the federal workspace.® Memorandum at 32 n.46.

We racognize in our memorandum that Thavgr "involved facts
that are the reverse of those in issue here." Memorandum at 30.
However, we continue to believe it possible -- indeed likely --
that a court anzlyzing~ section €07 would afford
considerable weight in deciding whether a fund
call originating inside a federal fice and
not located on federal property would be considered a
gclicitation "in" a federal ofIice.

The OLC attorneys suggested that further research be done
with respect to other statutes banning certain forms of
celephonic solicitation is

tgolicitation® to determine where a
considered to "occur.® We ¥
kppellate Sec n of the Cri
analyzing this issue.

that this wou

& be helpful. The
n the process of

0

1

Whether a Case Against the Vice Presidant Wou
Prosecutable Given the Complex Legal I P
by_the Analvsis of Section €07

The OLC attorneys suggested that, 3
complexities presented by our analysis o 1 f section
607, we should additionally consider whether a prosecution of the

DOJ-VP-00115
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Vice Prasident could survive a motion to dismiss on due process
or other grounds.!

Our role in the initial thirty-day period is. to determine
whether we have specific and credible information suggesting that
rhe elements of a section 607 violation may have been met. Our
understanding of the Independent Counsel Act is that, if the
answer to this question is in the affirmative, the
Attorney General should open a preliminary investigation under
the Act, unless it is otherwise apparent that the Vice President
has an absolute defense to prosecution, such as a valid claim
that the statute of limitationms has run. It is not clear to us
at the present time whether the due process concerns inherent in
a prosecuLlon of the Vigce President under section €07, if any,
are serious enough to rise to the level of providing the
Vice President with such an absolute defense to prosecution.

As noted in footnote 48
Section of the Criminal Divi
@ preliminary investigation
established policy not to pres
solicitation i
present on
$ question in the

wmemorandum, the Appellate
consider in connection with
he Department has an
hnical 607 wviolations

i by prespective
welcome OLC's

"In light of the Independent Counsel Act's provision that an
established policy of the Department may be taken into account in
the context of a preliminary rigaticn, QLT Q”estioned

whether it was appropriate for us to state at this time that we
do not intend to pursue furthsr the secbio 641 azliegation with
respect to Vice President Gore because "[f]ederai prosecution of
such a small conversion would be con:rary to established
Departmental policy." Memorandum at 2 n.1

we agree that it would ke neral
to formally Zind that further n
allegation is precluded by an Y-
Footnote ong of the Memorancuw % e do

net plan to further investigate the ¢ i o i in the
course of a preliminary investi

' In this regard, Martin Lederman of OLC noted that the

portion of our election law manual which states that

" [p] rosecutable violations of section 607 may arise from
solicitations that can be characterized as 'shakedowns' of
federal personnel,* U.$. Department of Justice, Federal
Prosecution of Election Offenses 68 (6th ed. Jan. 1935}, may
imply a belief that a prosecution in another situation, such as
that oresented hers, would not survive a dus process challenge.

91100-dA-FO0
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viemorandum

Subject Date

Consultation with Public Integrity October 2, 1957
To From

Lee J. Radek Dawn Johnsen

Chief Acting Assistaht Attorney
public Integrity Section General

Criminal Division Office of Legal Counsel

We have received a copy of the memorandum of
you to Mark Richard on the subject "DOS‘t‘On of
Counsel on Legal Issue. Relsvani to
involving i Gore.” 3 y expressed Lo
vou, we have ses Se*ious concerns apout this memorandum, which
T owi cdescribe below.

today’s date Zrom
the Ofiice of Legal
Counsel Matfer

provide background T
your office in its work. We
positions with respect to any
at the meeting. Despite th
paragraph, both the title of the
(and, indeed, the existence o
stated some positions to which your office
writing. Such a suggestion is inconsistent
intention and the comments actually communicate

we could
or

Seconé, o
remarks made by OLC
and ‘ncomo letely.
mistaken
mischara
during
exchange
comments were inaccq.agely
to suggest that the inaccur
further underscores the

ature of the mee:‘ng

y did the
itions” were

3

', on a2 "OS.\_L\/E e B
continue a dialogue with you and your Wawvers on
-issues. We think that comstructive cooperation is essen*

RECE_I\_/ED
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90600129 .
Public integrity Scct



80

case like this one. We trust, however, that our participation will
not again be characterized as it was in today’s memo.

DOJ-vP.0g11g
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Mr. RADEK. I’'m sorry, exhibit 7?

Mr. WILSON. Exhibit 7, yes.

Mr. RADEK. I have it. I'm sorry.

Mr. WILSON. There’s—I'm off on this subject that I just de-
scribed. If you turn five pages into the exhibit, there’s another
memorandum, and it’s from the acting head of the Office of Legal
Counsel to yourself-

Mr. RADEK. Yes.

Mr. WILSON [continuing]. And it was drafted on the same day as
your memorandum to Mr. Richard. And I just wanted to read a
couple of quotes from this memo and ask you some things about
them.

At the end of the first paragraph, the head of Office of Legal
Counsel states, “As I have already expressed to you, we have sev-
eral concerns about this memorandum which I will briefly describe
below.”

She goes on—at the end of the second paragraph, she goes on to
state, “Your memo unfortunately leaves a different and incorrect
impression.”

And then following from that at the start of the third para-
graph—again that’s the acting head of the Office of Legal Counsel
who states, “To the extent that the memorandum attempts to re-
port on remarks made by OLC lawyers at the meeting, it does so
incorrectly and incompletely.” Thus, not only did the memorandum
leave the mistaken impression that, “OLC positions,” were ex-
pressed, it also mischaracterized the comments that individual law-
yers offered during the meetings—during the meeting, singular.

Do you recall whether Dawn Johnsen spoke to you about this
memorandum?

Mr. RADEK. I don’t recall whether she spoke to me about this
memorandum. She spoke to me about these issues.

Mr. WILsON. Now, Ms. Johnsen was a Clinton appointee, correct,
head of Office of Legal Counsel?

Mr. RADEK. Yes. I'm not sure she was a political appointee. She
was acting at this time, but she was head of Office of Legal Coun-
sel.

Mr. WIiLsON. OK. Well, moving to another subject and——

Mr. RADEK. Aren’t we going to put this memo in context as to
what it is? It’s an argument among some people who said some
things at a meeting. And the fact is that OLC didn’t want to be
put on the record as taking any position. So it was in Dawn
Johnsen’s interest to take off the record what my memorandum
said that they had said. In fact, I double-checked with several peo-
ple at the meeting who agreed with me that my memo was accu-
rate.

Mr. WILSON. So you dispute her characterizations?

Mr. RADEK. I do, and did at the time.

Mr. BARR. Would counsel yield? I'm glad that Mr. Radek’s mem-
ory is a little bit better. Maybe we can go back to something else
and see if your memory is better.

We talked earlier about the memorandum from the Director of
the FBI to Mr. Esposito, dated December 9, 1996, and the meeting
between Mr. Esposito and yourself that you acknowledge took




82

place, although you apparently have no recollection of what was
said there.

Have you ever seen this memo before, December 9, 1996, from
the Director of the FBI to Mr. Esposito?

Mr. RADEK. Yes, I saw this memo for the first time on the 4th
of last month.

Mr. BARR. When?

Mr. RADEK. The 4th of last month.

Mr. BARR. You never saw it before then?

Mr. RADEK. No.

Mr. BARR. Did you ever hear about it before then?

Mr. RADEK. No.

Mr. BARR. You're quite sure?

Mr. RADEK. Yes.

I heard about it the day before. I'm sorry.

Mr. BARR. So your memory is very clear on the fact as you sit
here today your testimony is that you never saw this memo before,
never even heard about this memo before just recently?

Mr. RADEK. Yes.

Mr. BARR. At the time—you now say you first saw this memo
just recently—did you place a memo into the record to the Director
of the FBI, to the Attorney General, to Mr. Esposito or anyone else
disputing the characterization of your meeting and your comments
with Mr. Esposito?

Mr. RADEK. I did not.

Mr. BARR. OK. Why not?

Mr. RADEK. The one thing is, I can’t even remember the meeting,
so it’s difficult for me to categorically deny something at a meeting
that wasn’t there.

hMI“?. BARR. So youre not categorically denying these comments
then?

Mr. RADEK. Yes.

Mr. BARR. You are?

Mr. RADEK. Oh, yes.

Well, I'm not categorically denying them. I'm saying that I don’t
remember the meeting and I don’t remember saying them. And it
is not something I would have said.

Mr. BARR. I thought earlier you said you remembered the meet-
ing, you just didn’t remember the comments.

Mr. RADEK. I do not remember the meeting.

Mr. BARR. We're getting somewhere, I suppose, now. I would like
to place in the record a copy if we could have somebody give these
copies to the witnesses. This is a page—I believe, Mr. Esposito, you
can testify to this when you see it, of your calendar. Even though
other people say that they don’t keep calendars, apparently, you
find them useful.

Mr. EsposiTo. Well, I just happened to look through some boxes
and actually found my 1996 calendar.

Mr. BARR. And this page is in fact, is it not, an accurate photo-
copy of a page from your calendar from the month of November
1996, the date of November 20, 19967

Mr. EsposiTo. Yes, it is.

Mr. BARR. Is it an accurate photocopy of the original?

Mr. EsposITO. Yes.
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Mg BARR. Was it kept, at the time, in the normal course of busi-
ness?

Mr. EsposIToO. Yes, sir, by either myself or my secretary.

Mr. BARR. At 4:30 p.m. on November 20, does it not indicate your
meeting with Mr. Radek and his deputy?

Mr. ESPoSITO. Yes.

Mg BARR. Mr. Radek, does this refresh your recollection in any
way?

Mr. RADEK. It does not. I saw this this morning.

Mr. BARR. So you still maintain under oath that you have no
recollection of that meeting having taken place?

Mr. RADEK. That’s correct.

Mr. BARR. But you do state that you never made statements such
as related to the Director of the FBI to Mr. Esposito in the middle
of the memo dated December 9, 1996, that you were under pres-
sure?and that the Attorney General’s job might hang in the bal-
ance’

Mr. RADEK. I don’t recall the meeting. I don’t recall the conversa-
tion. I am sure that

Mr. BARR. Is it possible that you made those statements?

Mr. RADEK. It is not possible. Not the statement that you just
said but the statement in the memo that says I was under pressure
because the Attorney General’s job hangs in the balance.

Mr. BARR. That is not what it says. All I'm saying is whatever
these statements were, I am not characterizing them in any way,
whatever the statements were, as reflected in this memo, by the
head of the FBI to Mr. Esposito, reflecting also the fact that the
Director of the FBI related these statements to the Attorney Gen-
eral, you have, one, no recollection of your having made them and
you dispute them; is that accurate?

Mr. RADEK. The statements in this memo, yes, sir.

Mr. BARR. Now, therefore, when you first saw this memo and you
saw statements attributed to you that you apparently very strongly
disagree with, you took no steps to correct the record?

Mr. RADEK. I informed the Deputy Attorney General of what I
just told you.

Mr. BARR. You took no steps verifiable on the record to correct
the record? You didn’t send anybody a memo?

Mr. RADEK. I told the Deputy Attorney General that I did not re-
member the meeting and this is not something I would have said.

Mr. BARR. You didn’t relate that to the head of the FBI?

Mr. RADEK. No, I don’t usually talk to the head of the FBI?

Mr. BARR. You don’t usually talk to the head of the FBI?

Mr. RADEK. That’s correct.

Mr. BARR. You met with Mr. Esposito?

Mr. RADEK. I deal with Mr. Freeh’s subordinates.

Mr. BARR. Do you take exception or umbrage to these statements
attributable to you?

Mr. RADEK. I do. They are not correct in my opinion.

Mr. BARR. You have taken no steps on the record to correct
them?

Mr. RADEK. I have informed the Deputy Attorney General that
they were incorrect in my opinion.

Mr. BARR. Counselor.
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Mr. WILSON. Just going back to our previous discussion, effec-
tively you have said that the head of the Office of Legal Counsel
is misstating, in fact lying. She said very clearly that your memo-
randum mischaracterized comments of individual lawyers offered
during the meeting. It also says that the reports of remarks made
by OLC lawyers in the meeting does so incorrectly and incom-
pletely and you obviously dispute that?

Mr. RADEK. Yes, I do.

Mr. WILSON. Just turning briefly to the Common Cause allega-
tiOl’(l)S, when were the Common Cause allegations formally closed
out?

Mr. RADEK. That is a matter of some dispute. It was my impres-
sion that when the Attorney General testified before Congress say-
ing that she had closed them out, that that ended the matter. But
you have to understand that the Attorney General had one working
command throughout the campaign finance investigation, and that
is leave no stone unturned. If we heard it once, we heard it a thou-
sand times, and I am sure that these gentlemen along side me will
support that.

When Mr. La Bella came on board and brought Mr. Clark with
him from San Diego, they chose to reexamine——

Mr. BARR. Is that Mr. Steve Clark?

Mr. RADEK. Yes, it is.

Mr. BARR. Thank you.

Mr. RADEK. They chose to reexamine that issue, so it was prob-
ably never closed for this reason. The Attorney General said that
she was not going to close anything unless the Director of the FBI
signed off on it. I am sure that he never signed off on the Common
Cause allegations. To the extent in my answer to Mr. La Bella’s
memo I said that it had been disposed of, technically I was incor-
rect.

Mr. WILSON. You said in your memorandum, “The Common
Cause allegations were thoroughly considered, analyzed at length
and closed on their merits.” There is no ambiguity there. Appar-
ently 20 days after you made this very strong pronouncement, the
head of the Criminal Division, which would be your boss, said that
there should be preliminary investigation to possibly consider ap-
pointment of an independent counsel and it surprises me that you
have taken a very strong position in a memorandum to a superior
of yours about something being closed and yet 20 days later a supe-
rior of yours is saying that we should do an independent counsel
investigation. You said it wasn’t closed.

Mr. RADEK. But there is an intervening event which was that the
auditors of the FEC came out that this could violate the statute.
This is the first time that the FEC had given any hint that this
might be a violation.

Mr. WILsON. We still have you saying the allegations were thor-
oughly considered, analyzed at length and closed on their merits.
If there was an ongoing investigation, perhaps that is not accurate.

Mr. RADEK. The FEC is not the Department of Justice, and it
was my position that it was up to the FEC to decide whether this
was a violation. It was my opinion at the time I wrote that that
it was closed. I overlooked the fact—I was aware that Mr. La Bella
had been revisiting the issue. Yet the Attorney General had testi-
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fied that she had resolved the matter. In my mind that resolved it.
The fact that Mr. Robinson reopened it was due to an intervening
fact and that was the audit report. Mr. Robinson’s memo in my
opinion were not inconsistent, but my opinion was inaccurate be-
cause I had ignored the fact that Mr. La Bella and Mr. Clark had
been reexamining it. I apologized to Mr. La Bella after I made that
mistake and he pointed it out.

Mr. WILSON. This is important for us to go through. There ap-
pears to be a series of these types of errors or misrepresentations,
and one of the concerns we have is that you are providing advice
on appointment of independent counsel, and one would hope that
the advice you are providing was accurate and full.

Mr. RADEK. That’s correct.

Mr. WILSON. And there appears to be a problem with this one.

Exhibit 11 is a memo from yourself to the Acting Assistant Attor-
ney General Mark Richard, the head of the division which the Pub-
lic Integrity Section is in. The memo is dated November 21, 1997.
On page 5 of this memo you state very clearly, “It is worthy of note
that the four prosecutors who participated in the interview each
found the Vice President to be credible and forthcoming.”

[Exhibit 11 follows:]
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U. S. Department of Justice

Washington, D.C, 20530

=3
H
November 21, 1997 %

MEMQRANDUM

TO: Mark M Richard
Acting Assistant Attorney General
Criminal Division

FROM: Lee J. Radek
Chief
Public Integrity Section
Criminal Division

SUBJECT: Independent Counsel Matter: Vice President
of the United States Albert Gore, Jr.

INTRODUCTION

The Public Integrity Section has completed a preliminary
investigation based on information suggesting that Vice President
of the United States Albert Gore, Jr., a covered person under the
Independent Counsel Act Reauthorizatiocn Act of 1994 (the Act),

28 U.S.C. §§ 591-559, way have solicited campaign contributions
from his White House office in potential viclation of 18 U.S.C.
§ 607, in connmection with fundraising telephone calls he made on
behalf of the Democratic Naticnal Committee (DNC). Section 607
makes it & felony for any person to solicit or receive a so-
called "hard money" contribution (i.e., a contribution intended.
to influence a federal election) in federal office space. It is
not illegal under section 607 teo solicit "soft money" -- i.e.,
non-federal -- contributions in a federal office.!

! Such solicitations would, of course, be Hatch Act

vielations for virtually all executive branch employees. The
President and the Vice President are specifically exempted from
the Hatch Act.

DOJ-VP-00205
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In a separate memorandum, we have analyzed several legal
issues presented by application of section 607 to the conduct of
the Vice President {as well as the President). In a second
memorandum, we have discussed whether, assuming that the Vice
President may have technically violated section 607, a written or
other established policy of the Department would bar a
prosecution of the Vice President {or the President) under
section 607, given the facts as we know them. We will not repeat
the legal discussion of those issues here; rather, for the
purposes of this memorandum, we will assume that section 607 can
be azpplied to telephone calls made by the Vice President from his
official workspace and that no written or othexr Departmental
‘policy exists which would forestall a prosecution of the Vice
President based on those facts. All of these issues remain open,
at the time of this writing, for your decision, and will affect
the nature of the final report to the Special Division of the
Court.

Given the facts known to us at the initiation of the
preliminary investigation, we determined it was appropriate to
explore two possible scenarios that .might hypothetically support
a section 607 theory. First, the Vice President may have been
directly requesting a hard money contribution from some of these
donors -- "I Hope you'll make a contribution te support my
reelection effort.” Second, the Vice President may have known
about the DNC's practice of depositing a portion of large
contributions into hard money accounts, and therefore, when he
made vague or ambiguous requests for support, without
specifically referring to the campaign or the reelection effort,
he was soliciting hard money because he knew that a portion of
whatever he raised would be so designated.

In tiie course of our investigation, we have discovered
substantial evidence that Vice President Gore asked several
prospective donors to make soft money contributions to the DNC
during telephone solicitations made from his White House office.
We have no direct evidence that the Vice President asked any
prospective donor to make a-hard money contribution in the course
of his telephone solicitations. There are a few circumstances
and a few ambiguous descriptions by donors of their conversations
with the Vice President which raise the question of whether he
may have been asking for what could be characterized as hard
money contributions. However, in each of these instances, an
cpposite, and more likely inference can be drawn. That is, the
same evidence can be viewed as leading to the stronger contrary
inference that the Vice President was asking the donor in
question to make a soft money contribution. Moreover, to the
extent that an argument can be made that the Vice President could
be viewed as having objectively asked for hard money in-any of
these instances, there is, we believe, clear and convincing
evidence that the Vice President subjectively intended to ask

only for soft money. DOJ-VP-00206
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We conclude that further investigation of these allegations
is not warranted because an independent counsel would not be able
to demonstrate that the Vice President knowingly solicited any
hard money contributions from his White House office.
Accordingly, we recommend that the Attorney General decline to
seek the appointment of an independent counsel in this matter.

) The Attorney .General needs to reach her decision on this
matter no later than December 2, 1397, 90 days after the
Department of Justice received a letter from a majority of the
Majority Party members of the Committee on the Judiciary for the
United States House of Representatives requesting that she seek
appointment of an independent counsel in this matter. 28 U.g.C.
§ 592(a) (1) . Because we do not yet know the decision on our
recommendation with respect to the legal issues forwarded to you
earlier, and in order to give the Attorney CGeneral as much time
as possible to consider this decision, we are not attaching draft
documents to be filed with the Special Division of the Court to
this recommendation, although we are proceeding to prepare these
documents immediately.

II. SUMMARY QF SECTION 607

In relevant part, section 607 provides as follows:

{a) It shall be unlawful for any person to
solicit or receive any contribution within the meaning
of section 301(8) of the Federal Election Campaign Act
of 1971 in any room or building occupied in the
discharge of official duties by any person mentioned in
section 603, or in any navy yard, fort, or arsenal.

Any person who violates this section shzll be fined
under this title or imprisoned not more than three
years, or both.

The elements of this statute seem deceptively straightforward: in
order to make out a vioclation of section 607, the government must
establish that: (1) "any person,® (2) solicited or received, (3)
any "contribution® within the meaning of section 301(8) of the
Federal Election Campaign Act of 1571 (FECA) {i.e., any *gift . .
made by any person for the purpose of influencing any election
for federal office"), (4) in any room or building occupied in the
discharge of official duties, (5) by any person mentioned in
18 U.S.C. § 603. Bach of these elenments are discussed in our
earlier memorandum, mentioned above.

The element at the heart of the factual investigation in
this matter is whether the Vice President's solicitations were

DOJ-VP-00207
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for a "contribution within the meaning of.section 30L(8) of the
FECA"; in other words, whether they were for hard woney.?

III. SUMMARY OF FACTS'

On September 3, 1997, the Washington Post reported that
records made available by the White House revealed that the Vice
President had solicited political contributions by telephone from
his West Wing Office. Of the denations received as a result of
these calls, the Pgst reported that wore than $120,000 were
deposited into the DNC's federal, or "hard money," account. The
Post went on to report that the DNC had reimbursed the U.S.
Treasury in the amount of $24.20 for fundraising telephone calls
apparently made from the Vice President's office. The article
implied that the Vice President may have violated section 607 by
making fundraising solicitation calls from his West Wing Office
which resulted in "hard money" contributions.

Based on the fact that a plausible inference could be made
that if hard money contributions had been made by a donoxr, the
solicitor may have asked for a hard money contribution, it was
determined that it was necessary to conduct an inguiry to
determine whether the Vice President may have solicited hard
money contributions from his White House office. We undertook to
conduct the legal research described zbove to consider whether
section 607 would apply under these circumstances, and at the
same time undertook an investigation intended to fully explore
the facts of this matter.

Our investigation has conclusively established, and indeed
the Vice President freely admitted in the course of our interview
of him, that the telephone calls in issue were placed from his

.office in the White House, and that the primary purpose of the
calls was to further the fundraising interests of the DNC. Thus,
the primary factual matter at issue in this investigation was
whether the Vice President solicited hard -- as opposed to soft
-- money contributiong in the course of his conversations with
prospective donors. .

? Because the FECA defines a "contribution" in terms of its

intent to influence a federal election (as opposed to state or
local elections), these funds are generally categorized by the
Federal Election Commission (FEC) and by political committees as
*federal® and "mon-federal." The popular press and common
parlance frequently refer to the funds as, respectively, "hard”
{requlated contributions intended to influence a federal
election) and "soft" (all other political donations). :

3 The FBI has reviewed the facts set out in this memorandum
and concurs with their accuracy. DOJ-VP-00208
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A. THE INTERVIEW OF THE VICE PRESIDENT

As you know, as part of our preliminary investigation, we
interviewed the Vice President. A summary of the information
provided by him is included to provide an appropriate context
within which to consider the remaindexr of the investigative
results., Although we do not put undue weight on the statements
of the subject of an independent counsel preliminary
investigation in reaching our factual conclusions, it is worthy
of note that the four prosecutors who participated in the
interview each found the Vice President to be credible and
forthcoming. A copy of the Report of Interview is attached to
this memorandum.

According to the Vice President; in the Fall of 1995, he and
the President volunteered to make fundraising telephone calls for
the DNC wedia fund in order to decrease the number of fundraising
events away from Washington, D.C., that would have been both
time-consuming and physically exhausting. He stated that it was
his intent to solicit soft, non-federal woney from the people he
called. 1Indeed, he believed at the time, in error, that by law
an individual could not give any more than %2000 in federal money
to the DNC per election cycle. He was not aware that the DNC had
a practice of allocating the first $20,000 given by & doner in a
calendar year inte a hard wmoney account. He was also unaware of
any prohibition against making fundraising solicitations from his
West Wing Office so long as the calls were not being paid for by
taxpayer dollars.

This last point is important when reviewing the interview
results of the donors. He states that he was not consciocusly
avoiding mention of hard money or seeking to make it clear in all
conversations that he was discussing only soft money, as he might
have if he had been aware that section 607 barred solicitation of
hard money contributions from his office. Rather, he was
consciously seeking to raise soft money, a fact which he made
explicitly clear in a number of conversations to encourage
contributions, but which he was unaware was necessary to make the
solicitations legal.

A more detailed description of the interview of the Vice
President follows:

1. Inceﬁticn of the Fundraising Call Plan
In response to a pressing need for additicnal funds to keep

the DNC media ads on the air, the Vice President and the .
President volunteered to make telephone solicitations during the
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Fall of 1995.* It was understood by him at the time that money
for the DNC's ads could be raised more easily if both the Vice
President and the President were personally involved in the
fundraising efforts. The Vice President remembers first
discussing the topic of the calls during what he termed a "small
group” meeting with the President and close aides.’ He believes
he may have advocated for the phone call project since phone
calls were an easier, less expensive, and less time-consuming way
of raising funds than out-of-town fundraising events.

Soon after the "small group” meeting, the topic of
fundraising phone calls for the media fund was again raised
during a November 21, 1995 meeting attended by the President,
Vice President, several close aides, and DNC Finance officials in
the White House Map Room. Several documents discussed during
this meeting show that the wedia fund, originally budgeted at 310
million for calendar year 1935, was in need of several million
dollars to stay afloat through the end of the year.® Another
memo discussed cduring the meeting suggests a plan for raising "an
additional ¢ million to be applied to paid television® by the end
of the year that includes additional-events and *18-20 calls by
POTUS/1C calls by VPOTUS" projected to yield $1.2 million.
Significantly, a document entitled "DNC Budget Analysis -- 11/21
POTUS PRESENTATION" provides a more precise description of the
additional funds needed at the time:

* The Vice President described the media fund as an

undertaking to help raise money for the media campaign, a series
of television and radio ads first suggested by Dick Morris and
begun in the Spring cf 1995. The primary goal of the ads,
according to the Vice President, was to prepare for an
anticipated battle with Speaker of the House Newt Gingrich and
congressional Republicans over the federal budget.  He also
admitted that a secondary goal of the media campaign was to frame
the Democratic position for the Clinton/Gore reelection effort in
1996. The Vice President, who early on became an advocate for
the campaign, would take part in deciding, among other things,
the content of the ads that would be aired.

5 fThe Vice President does not recall the date of the "small
group® meeting when the calls were first discussed. Nor does he
remember who was in attendance, although he states that Leon
Panetta and Harold Ickes were frequently invited to this type of
meeting. He recalls many of the meetings as impromptu sessions
that did not appear on his schedule.

¢ A memo by Harold Ickes dated December 18, 1995 and
addressed to the President, among others, describes several of
the documents and memorializes the fact that they were discussed
during the Map Room meeting. DOJ-VP-00210
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S. To increase the media budget from $10.0 million to
$13.0 million, the DNC needs to raise or borrow an
additional $3.0 willjon. Approximately $1.0 million,
or 35% of this money must be hard.

. To meet this need, the DNC plans to raise an
addltlonal $2.2 milljon with new events in December
1995, and horrow the remainin 0.8 million.

7. Assuming $1.0 million of this new $2.2 million
raised for the wmedia budget is hard; the DNC will end
the year with . . .

(Emphasis in- the original).

While the Vice President believes that the fundraising phone
calls probably would have been discussed during the November
meeting in the Map Room, he does not think it would have been
anything but a passing reference to the need to make the calls.
He stated that the number of phone calls was not discussed at
this or any other meeting. He also claimed that the location
from which the calls were to be made did not come up during
meetings neld at this time. .

The Vica President does recall that the geneéral topic of the
media budget being increased was raised and discussed during the
November meeting. He does not recall a discussion at this or any
other meeting about the DNC's specific need, at this time, for
both hard and soft momey in order to keep the ads on the air. In
fact, the Vice President recalls that he believed, at the time,
that the ads were paid for with non-federal momney, claiming that
he was mnot aware that there was a hard money component to the
media fund.’

7 As discussed more fully below, when shown the memos from

‘Harold Ickes discussed during the meeting, the Vice President
stated that as a genmeral rule he did not read Ickes's memos
since, among other things, the memos usually advocated a position
on an issue.that would invariably be discussed at length at a
meeting anyway. In the Vice President's view, these memos were
ideological tracts used by Ickes in his struggle with Morris over
DNC funding priorities. Specifically, the memos were designed to
show that Morris's extravagant funding plans would bankrupt the
DNC. The Vice President explained that for these reasons he
would typically move them from his in-box to his out-box without
further review. BHe added that the absence of "checkmarks" on any
copies of the Ickes documents, often used by the Vice President
£o note that he had read a document, was a further indication
that he had not read these documents. DOJVP-00241
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2. The Calls

The Vice President admitted that he made telephone
solicitation calls from his West Wing Office on several occasions
beginning in the end of November or early December of 1955 and
continuing inte May of 1996. He confirmed that on some occasions
Peter Knight sat in the office with him. According to the Vice
President, David Strauss was present once or twive and Heather
Marabeti, his Executive Assistant, may have sat in on some of the
calls.

The Vice President stated that the phone call sessions,
which were entered on his daily schedule during this period,
would begin with an assistant handing him a stack of DNC call
sheets. He claimed that he rarely read these sheets until his
assistant announced that a prospective donor was on the line.
Once contact was made, the Vice President would read the call
sheet, notimg spouse information and additional items often as he
was inquiring about the health of the spouse or other family
members. The Vice President said that he would often, although
not always, launch immediately inte his *pitch,® asking the
prospective donor for his or her support.

The Vice President, in some instances, remembered specific
conversations. For example, he recalled that Robert Johnson
suggested that the DNC buy advertising time on black-ocwned radio
and television stations. Similarly, he recalled talking to Peter
May about making an appearance at the Simon Weisenthal Center.

For the most part, though, his memory was limited to confirming
that certain notations that he, David Strauss, or Peter Knight
made on the call sheets accurately set forth what was said at the
time.

When shown two such notaticns referring to *soft money® and,
in one case, "non-federal money," the Vice President stated that
he often mentioned "soft meney" in his pitch to prospective
donoxrs. By way of explanation, he said he understood ¥Ysoft" or
non-federal contributions as being most often--"90%"-- corporate
contributions. Thus, he felt that the people he was talking to
would be more likely to give if they were specifically told that
he sought "soft® money since they would know that they .could give
from coxporate or business assets instead of their own personal
money. He added that since he believed, at the time, both that
individuals were unable to give more than 32000 in federal
contributions to the DNC per election cycle and that the DNC
needed non-federal money to yun the media campaign, he never
asked for federal contributions. Moreover, asking only for soft
money corresponded to his belief that the media campalgn was Lo
be funded sntirely with soft money.

DOJ-VP-00212
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3. EKnowledge of the Law

The Vice President said that the first time he became aware
that his telephone solicitations from the West Wing Office may
have violated a federal statute was March 2, 1997, the Sunday
that Bob Woodward's story of his fundraising telephone calls ran
in the Washington Post. After reading Woodward's account, the
Vice President recalls watching as Sunday talk show guests

" speculated that his calls, reported by Woodward that morning, may
have been prohibited by the Pendleton Act if made from a
government office. Before that, he had not been advised that
soliciting from a government office may be a problem. To the
contrary, he was left with a vague impression from the Ethics
Committee training -he received while in Congress that section 607
does not apply to telephone calls made from federal space.

The Vice President explained that the "advice" he mentioned
during a press conference related to advice on how the calls
would be paid for and had nothing to do with the legality of
making calls from the White House. Specifically, he recalls
asking his Executive Assistant, Heather Marabeti, "if it is
alright"” to initiate and dial the calls from his White House
office. This question, according to the Vice President, was
posed before one of the first scheduled phone call sessions when
he learned that calls would not be routed from, and, therefore
billed to, Peter Knight's office as had been done with previous
"tHank you" calls in 1995. Upon hearing from Marabeti that a
calling card would be used, the Vice President believed that the
calls could be legally made from his West Wing Office.

The Vice President explained that his concerm, at the time,
over the charges for the calls was tied to his knowledge of the
House and Senate rules that barred outgoing fundraising calls
from governmment offices but allowed incoming calls. According to
the Vice President, the congressional rules regarding fundraising
phone calls concermned the reimbursement issue, not where the call
was actually made. As he understood the rules, so long as the
call would not be billed as a government expense, it could take
place on a phone in an official office. By way of example, he
pointed out that he was advised, while in Congress, that if he
left a message for a prospective donor, it was fine to leave his
office number. When the party called him back he could then make
a solicitation over his office phone since there would be no
charge to the taxpayer. The Vice President claimed that he
followed these rules closely while in the House and the Senate.?
His understanding of these rules also led him to raise the

8 At least two other witnesses interviewed during cur 60-
day investigation confirmed that then-Senator and Congressman
Gore would leave his office and go to an apartment rented by his
a. t handle campaign-related matters.
parents to paien DOJ-VP-00213
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reimbursement issue when he began making fundraising calls from
the White House.?®

B. THE DNC'S ALLOCATION PRACTICE

As will be explained in more detail below, in four or five
instances donors made contributions to the DNC as a result of the
Vice President's solicitation calls, and a portion of those
contributions was deposited into the DNC hard money account. As
you are aware from the results of the 30-day initial inquiry, we
confirmed that the deposit of a portion of several donors'
contributions into hard money accounts was not a result of their
request, but rather was done by the DNC without their knowledge.
This, of course, significantly undercuts the. basis for the
reasonable inference on which this investigation was initially
founded, that a hard money contribution may have been made as a
result of a solicitation for hard money. Nevertheless, we
explored the circumstances of this diversion practice in order to
‘permit an inforwmed consideration of a possible theory that if the
Vice President was aware of the DNC's practice, and then made
vague or ambiguous solicitations for ‘:a political contribution, in
deneral terms without specifying whether the contribution was to
be hard oxr soft, this conduct could be considered to vioclate
section 607.

Based on the results of our investigation, there is little,
if any, reason to believe that the Vice President had any
awareness of the DNC's practice. As set out above, he states
that he was unaware of-it, and that, in fact, he believed that
hard money donations to the DNC were sewerely limited to
relatively small sums. No witness states that he or she had any
knowledge or reason to believe that the Vice President was aware
of the allocation practice. Furthermore, each of the White House
staff we interviewed denied any knowledge of the allocation
practice, and Bradley Marshall, the only DNC official involved in
the allocation process at the DNC who had any contact with the
White House, does not recall ever discussing the issue with
anyone at the White House. Only the Ickes/Marshall memoranda,
described in detail below, provide any support even for an
inference that he may have known of the allocation practice.

° When asked why he made similar fundraising calls from the
offices of the DNC shortly before the 1994 elections, the Vice
President explained that he went to the DNC on that occasion
primarily to boost morale among young DNC staffers who were
(justifiably) concerned that the Democrats might be about to lose
control of the Congress. This explanation is consistent with :
that of Terry McAuliffe, who was interviewed in the course of the
initial inquiry. The Vice President stated that he did not make
these calls from the DNC out of a concern that it might be
unlawful to place them from his White House office. DOJ-VP-00214
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Moreover, even if it could be demonstrated that the Vice
President read the memoranda, which he denies, this fact, by
itself, does not support an inference that the Vice President
asked any donor to make a hard money contribution.®

1. Background

. © Sometime after the 1394 election, the DNC, in an effort to
maximize its federal contributions, began a practice of splitting
large checks into federal and non-federal components if the
donor's preference was not made clear on the checks.! Once
split, the portion of the gift designated as federal was
deposited into the DNC's federal account until the donor objected
to this allocation on a form attached to a "redegignation letter"
or otherwise communicated his or her wishes to the DNC.Y :
Because the DNC failed to send "redesignation letters" from late
1995 through the first half of 1996, however, porticns of several
of the contributions solicited by the Vice President that were
deposited initially into the DNC's federal account remained
federal contributions.

2. March 1995 to November 1995

From March through November 1995, Christine Scullion, as
Director of Finance Operations, handled the incoming
contributions at the .DNC. Before Scullion was given a
contribution, a three-part check tracking form was partially
completed by the Finance Department fundraiser responsible for
the gift.  Once the top portion noting name, address, date of
birth, and other detzils about the donor and the second portion
noting information on how, when, and where the gift was made was

® The DNC's allocation practice continues under review by

the campaign financing task force, which is exploring it as a
possible fraud. Should that ongoing inguiry develop evidence
that the Vice President or any other covered perscn participated
in the practice, we will reconsider at that time its implications
under the Independent Counsel Act.

' prior to this, when DNC fundraisers wanted to raise large
donations, they typically asked donors to provide twe checks, one
up to $20,000 for the federal portion, and the other for the
remaining amount to be deposited into a non-federdl account.

2 According to Joe Sandler, General Counsel of the DNC, in
his testimony before the Senate Governmental Affairs Committee,
this practice of "parking” funds in the DNC's federal account
until the donor provided final approval was "grounded, at least
by analogy, in sections 102 and 103 of the FEC regulations.® The
. merits of this position will be explored in the course of the
task force's review of the allocation practice.  pOJ-VP-00215
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filled in, the check was attached to the form and turned over to
Scullion perscnally or left on her desk for processing.

Once Scullion received a check and tracking form, it was her
job to make the initial determination of how to allocate a
contribution. Normally, she would make this determination from
the check itself. For example, if the check were a corporate
check, she would direct that it be applied to z non-federal
corporate account. Similarly, if the check were drawn on a
personal account but had "non-federal" written on it, it would be
directed to a DNC non-federal individual account. Scullion
entered her allocation determination on the bottom portion of the
tracking form.

Next, Scullion would enter the data into a temporary "hold
file" in the DNC's AS400 computer system. Scullion would then
send the original check and tracking form to Accounting
Department employee Michelle Pollard who would check the
information in the computer against the hard copy provided: to
her. If all matched, Pollard would take the transaction out of
the "hold file" and "post it" to the:general database. Pollard
then readied the check for depositing into one of several DNC
accounts.

Soon after she began, Scullion was told by Neil Reiff,
Deputy General Counsel of the DNC, that a portion of any check
over $20,000 could be allocated into the federal account so long
as a form letter was sent out asking the donor's permission for
the allocation.?® It was Scullion's job to determine which of
the contributions received by the DNC could be split into federal
and non-federal contributions. As part of this job, she would
send the "redesignation" letters, signed by Richard Sullivan,
Director of the Finance Department, to each donor whose gift was
being split. She alsc informed the Accounting Department by
first e-mailing a list and later sending a copy of the letter
itself along with the contribution check.™

B Tt was Scullion's understanding that the DNC sought

federal money from its contributors but she does not recall being
told to try to maximize a contributor's federal gift.

4 gcullion believed at the time that funds which she
designated for splitting were deposited into a non- federal
account and kept there until the donor approved the “split." As
a result, Scullion apparently did not tell the Accounting
Division when donors failed to return their redesignation forms.
This lack of communication may have resulted in funds remaining
in the DNC's federal account without the approval of the donors.

. DOJ-VP-00216
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3. November 1395 to March 1936

In November 19395, Susan Ochs took over Scullion's duties in
the DNC's Finance Department. Ochs was trained to process
incoming contributions by Scullion, her predecessor, and by Neil
Reiff. As part of this training, Ochs was instructed by Scullion
and Reiff to split or “"redirect™ contributions from individuals
who had not exceeded their annual contribution limit of $20,000
for federal money into the DNC federal account. Like Scullion,
it was Ochs's impression that the DNC sought federal
contributions from its donoxrs. She understood that the policy of
splitting the contributions was implemented to achieve this gcal.

In implementing the directions she was given to split or
"redirectY contributions, Ochs would first determine if a donor
providing a large check had given less than $20,000 in federxral
contributions teo the DNC. If so, Ochs would make a mark next to
the non-federal individual box on the check tracking form and
then write ®redirect?" -- sometimes with a dollar amount entered
~- to indicate to Michelle Pollard in Accounting that the
contribution was eligible to be split, with a portion to be
deposited into the DNC's federal account. She would then forward
the check and the tracking form to the Accounting Department.

While Ochs was told that she was responsible for asking
donors to agree to the splitting of their contributions, she
believed, throughout her time on the job, that Pollard and the
Accounting Office would inform her when the contributions were,
in fact,- split:. - Apparently unknown to Ochs, though, each
contribution noted with a "redirect?" was deposited into the DNC
federal account by Pollard, and her supervisors Maria Galde and
Bradley Marshall, the DNC's Chief Financial Officer, without
getting back to her to let her know this had occurred. As a
result, numerous contributors were not made aware of the final
disposition of their contributions.

The DNC's practice apparently caused several donors,
including Andrew Morse, Robert Johnson, and E. Blake Byrne, all
solicited by the Vice President, to exceed their federal
contribution limits for calendar years 1595 or 19%6. Because
these contributors were unaware that the DNC had allocated
$20,000 of their gift to a hard money account, they did not know
that additional federal contributions made to other candidates or
committees and totalling more than $5000 would cause them ta
exceed their annual federal contribution limit of $25,000.

Scullion, Ochs, Pollard, Galdo, Marshall, and Reiff have all
admitted to being involved in the DNC's allocation practice.
None of these witnesses, though, claimed to have any knowledge or
information that the Vice President or anyone else at the White

DOJ-VP-00217
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House was aware of the practice of reallocating funds into hard
money accounts.

4, The Ickes/Marshall Memos

) The only evidence that could be construed to suggest that
the Vice President was aware of the allocation practice is a
February 22, 19%6, memcrandum from Harold Ickes addressed to the
President and the Vice President, with an attached memorandum
from Bradley Marshall, the DNC's Chief Financial Officer. The
Marshall memorandum, while ambiguous, suggests the fact that the
DNC was engaging in the allocatiocn practice. The Ickes memo,
‘entitled "DNC media funds," details the "mix of money" required
for the media buys for which the Vice President is soliciting
funds. BAccording to the memo, a combination of 34% federal, 31%
non-federal corporate, and 35% non-federal individual is needed
for the ad campaign.'® The Ickes memo also refers to the
attached "Confidential Memorandum" from Marshall.

It should be kept in mind, however, as discussed in more
detail later, that the Vice President states that he has no
memory of reading these memoranda, and that it was his practice
at the time not to read Ickes' voluminous memoranda. Therse is no
evidence to the contrary.

Marshall's two-page memo, dated Februvary 21, 1996, describes
a shortage of non-federal, or soft funds.’ Within this context,
Marshall makes the following observation:

I understand that Finance has raised and is currently
processing, $1.2 wmillion. At this point, I do not know
how it will breakdown between Federal vs Non-Federal
and Corporate vs Individual.

In an apparent reference to this "breakdown,* he adds the
following information three paragraphs later:

Of these six DNC employses, only Marshall ever had
dealings with White House personnel. Marshall does not recall
ever discussing the DNC's allocation practice with any wmembers of
the White House staff.

15

%  Joe Sandler has testified before the Senate Governmental
Affaire Committee that the "mix" was determined by referring to
FEC regulations.

Y Our September 29 memorandum contained a typographical
error, incorrectly describing the Marshall memo as making out a
shortage of "federal" funds. :

bl DOJ-VP-00218
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Definition of Federal and Non-Federal monies (from the
DNC perspective):

Federal money is the first $20,000 given by an
individual, ($40,000 from a married couple). Any
amount over this $20,000 amount from an individual is
considered Non-Federal Individual. An individual can

.- +give an unlimited amount of Non-Federal Individual
money .

Marshall concludes his memo with a discussion of labor,
corporate, and federal PAC contributions.”® When the memorandum
is read knowing of the DNC practice, it appears that it reflects
the allocation practice. However, we believe that it is not
reasonable to assume that someone reading this memorandum without
an independent knowledge of the practice would have understood it
to mean that the DNC was automatically, without obtaining prior
approval, allocating a donor's contribution to hard money.
Indeed, both Ickes and the President state that they too, like
the Vice President, were unaware of the allocation practice, and
it is beyond dispute that Ickes read and thought about the
Marshall memorandum.

In an additional series of memos addressed to the President
and Vice President, Ickes detailed the way in which the DNC media
campaign was funded throughout this period. Like the Marshall
memo forwarded to the President and Vice President in February,
1996, Ickes's other memos show that the ads were paid for during
most of this period wirh a combination of approximately 60% soft
and 40% hard money. Moreover, these memos and attached DNC
budgetary documents indicate that from November, 1995, through
January, 1996, the media fund suffered from a shortage of federal
(hard) funds. According to Ickes and the language of the memos,
this shortage was significant since the DNC's soft money could
not be used for the ads if the hard money component was
unavailable. Ickes states that he believes that had the Vice
President read and understood the documents directed to him, he
would have known that the DNC needed to raise federal funds in
order to keep the media fund afloat through much of this
period.?

8 Marshall, when interviewed, remembered several meetings

held in the White House where DNC budgetary issues were.
discussed. On two occasions the President and Vice President
weré present. The terms federal and non-federal dollars were
used during the discussion and the participants noted how
difficult it was to raise federal funds.

9 Tckes does not recall discussing any of the topics
directly with the Vice President. He believes his memos would
have been routed through the "staff secretary" to the Vice
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The Vice President claimed that he was unaware that the DNC
was "splitting” some large contributions and depositing up to
$20,000 into the federal account. He does not recall seeing the
Ickes/Marshall memoranda that appear to set forth this practice.
He added that it is unlikely that he would have read the memo,
even though it was addressed to him among others, since he did
not, as a general practice, read Ickes' work product. By way of
further evidence that he had not seen the Marshall statement, the
Vice President said that he remained unaware, throughout this
period, that the DNC's media campaign was being funded, in part,
with federal contributions. )

The Vice President explained that when Ickes started
producing these types of memos, he would take them out of his in-
box and set them aside without reading them, believing that Ickes
was simply stating his position in an ohgoing battle with Dick
Morris over tactics. Specifically, the Vice President felt that
the memos were designed to show why Morris‘s plans, especially
regarding the media campaign, were extravagant and would
eventually bankrupt the DNC. The Vice President felt that his
Chief of Staff, Ron Klain, would inferm him of arnything that he
needed to see in the memos. He also assumed that the subject
matter in the memos would be raised in his presence during
various mestings he would attend.

Based on the uniform statements of the DNC officers and
employees who were actually responsible for the allocation
practice that they had no knowledge or reason to believe that the
Vice President knew of the practice, and the-lack-of evidence
that the Vice President read the Ickes/Marshall memoranda, or if
he read them, that he understood them to suggest that the DNC was
splitting contributions without the knowledge of the donors --
which they do not say -- it is our view that there are no
reasonable grounds te investigate further this matter based on
‘the theory that the Vice President may have besen deliberately
seeking contributions without making it clear whether he was
soliciting hard or soft funds, knowing that a portion of the
contribution would be allocated to hard funds.

This leaves the guestion of whether the Vice Presidént
directly solicited hard money contributions during any of his
conversations with potential donors.

C. THE DONOR INTERVIEWS
A total of 216 prospective donors were identified from call

sheets and lists provided by the Whire House, the DNC, and Peter
Knight. Based on our interview results, at least 43 of these

President's in-box. He does not know whether the Vice President
read the memos. DOJ-VP-00220
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prospective donors had telephone conversations about political
contributions with the Vice President.” As many as five of the

® 154 people who were interviewed or otherwise provided a
statement said that they did not recall receiving a telephane
call regarding political contributions from the Vice President.
Ancother seven were not available to be interviewed, because of
illness, travel schedules, or because they did not respond to our
efforts to contact them. Nine prospective donors declined to
provide a statement of any kind on the topic. Finally, we
interviewed four individuals who received telephone solicitations
from the Vice President in the Fall of 19%4. However, those
calls were made from DNC offices, and thus raise no questions of
impropriety. ’

It is our view that the fact we have not been able to speak
with 16 people whose names appeared on call sheets does not
foreclose our abllity te recommend that this matter be closed
now. First of all, we are still expecting that mogt of these
individuals will be interviewed befoke the end of the preliminary
investigation peried. Furthermore, of the 16, the documentary
evidence -- phone records and notes on call sheets -- suggests
that only a handful of the 15 were actually called. As tc one of
those, Eric Becker, we are confident that we have a full
understanding of the conversation based on the copious notes
taken during the conversation by David Strauss. - In light of the
consistency of the investigative results, it is our view that the
likelihood that the f&w remaining donors would offer new evidence
sufficiently compelling as to affect our recommendation is -
remote.

If it is nevertheless felt that we cannot close this matter
without speaking to all prospective donmors, it is our
recommendation that we should seek the permission of the court to
extend the preliminary investigation another 60 days. This
preliminary iavestigation period has already been truncated to an
even hriefer period than normal by the fact that it was the
subject of a letter from the majority wmembers of the House
Judiciary Committee. While the FBI has done a remarkable job of
conducting a very large number of interviews in this
foreshortened period, we have not had the luxury of time to try
to persuade reluctant witnesses or to track down individuals who
are traveling. An extension would give us the opportunity to try
to complere the record.

It ig not entirely clear whether the Congress intended the
extension period to be available when a matter is pending
pursuant to a Judiciary Committee request. We see nothing in the
statute or the legislative history that would clearly bar such an
extension, however, and believe that seeking an extension would
be preferable to seeking an independent counsel simply because a

- DOJ-VP-00221
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43 were solicited by the Vice President and gave a gift that was
deposited, in part, into the DNC's federal account. Another 11
were solicited and provided contributions to the DNC; their gifts
were deposited into a non-federal account. Eight prospective
donors were solicited but declined to give. The remaining 19
remember the purpose of the call as a thank you rather than a
solicitation. Donations of three of these 19 individuals
. subsequently were split and partially deposited into a DNC
federal account without their knowledge.

We will discuss here in detail only those telephone
conversations that raise colorable issues as to whether the Vice
President may have solicited hard money, or that provide useful
context to interpreting the calls. An addendum to this
memorandum will outline in chart form the results of the
remainder of the interviews with donors.

1. Solicitations That Led to Contributions Deposited Into
a DNC Federal Account

As mentioned above, this investigation was predicated on the
plausible inference that if a donation was made to the DNC that
was deposited into a hard money account, then it may have been
that the sclicitor of the funds requested a hard money donaticn.
Qur investigation has established that the Vice President made
four telephone solicitations from the White House which resulted
in donors contributing funds to the DNC that were thereafter
deposited inte a DNC hard money account. A fifth is strongly
suggested by the circumstantial evidence.

As explained above, we have concluded that because the
investigation established that the deposit of the funds into a
federal account was accomplished without the donors' prior
consent or Knowledge, the mere fact that these donors made
contributicns & portion of which was deposited into a hard money
account does not in and of itself suggest that they were
solicited for a hard money contribution. Furthermore, four of
the five describe the solicitation as having been for the "DNC
media fund® or more generically for a DNC advertising campaignm,
rather than for any particular federal election.® Recall that
the Vice President explained that he believed that the media
campaign was funded solely with soft money, anmd thus, he
explained, when he requested support for the media fund, in his
mind he was expressly requesting soft money contributions.

few interviews remain outstanding.

% The £ifth donor in this category, Peter Angelos, does not
remember whether the Vice President referred to the media fund or
even whether the Vice President asked him to contribute. .
DOJ-VP-30222
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In addition to the fact that a portion of their
contributions were deposited into 'a hard money account, the
donations of two of the five raise an additional issue. These
two recall some mention of elections in the course of the
conversation; Robert Johnson recalls that the Vice Prasident
menticned facing a “tough election," and William Dockser recalls
& discussion of the Ffact that the recent elections had gone
"Badly. Because hard money contributions are defined as those
intended to influence a federal election, such references in a
fundraising conversation must be closely examined. The
implications of these references will be discussed in more detail
later in this memorandum. .

a. Robert Johnson

On February 5, 1996, the Vice President telephoned Robert
Johnson, President of Black Entertainment Television (BET), from
his West Wing Office in the White House.® The DNC Fimance call
sheet prepared in anticipation of this call notes that Johnson
gave $50,000 in both 1993 and 1994 and $20,000 of a $50,000
commitment in October of 1395. It also notes that Johnson is a
strong Clinton/Gore supporter. Beside the heading "Reason for
the call,” the Vice President is toid to "{alsk him to write $30k
for the media campaign.” .

Johnson received his call from the Vice President while in
his BET office in Washington, D.C. According to Jghnson, the
. Vice President spoke of facing a tough election. He noted the
need to get the Democrats' message out on issues such as health
care. Within this context, Gore asked Johnson to contribute
$30,000 to the DNC. Johason told the Vice President that he
would give this amount. He believes he asked his secretary to
send the check which was written on his personal checking
account.,

After the call, Ann Braziel at DNC headquarters prepared a
form lattex containing the following language :

Z Because Johnson was called at his office in Washington,
we do not have a telephone bill showing that the call was made
from the White House. Telephone bills from February §, 1956 do
confirm that several other numbers which appear on the Vice
President's call sheets were phoned on that date Ffrom 4:00 to
5:00- p.m. In additiom, the Vice President's schedule for that
date shows that he was scheduled to make phone calls from the
"West Wing Office" from 4:00 to 5:00 p.m. Secret Service records
show that Peter Knight entered the White House just prior to the
scheduled phone session on February 'S, 1996. Knight has a vague
recollection of being present in the West Wing Office when the
Vice President called Johnson. DOJ-VP-00223
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It was a pleasure to speak with you today. President
Clinton and I thank you for your continued support and
contribution to the Democratic National Committee. We
appreciate your dedication to our Administration and
your help at a time when needed. Thank you for your
commitment to make an additional contribution of

. The pledged amount was filled in and the letter was sent by
courier to the White House for the Vice President's signature.

Johnson gave $30,000 soon after the call. According to
Johnson, he made the contribution with the understanding that the
money was for advertising and "putting the message out." At that
time, Johnson did not realize that the DNC could accept any hard
money from individuals.

A copy of the check provided by Johnson, as well as check
tracking forms and DNC computer records, indicate that the DNC
deposited Johnson's $30,000 check into a federal account. A DNC
Finance official tasked with the job of keeping track of the Vice
President's project made an entry in ‘the computer program
entitled "Gore calls": "$30k IN."? DNC records indicate that
$10,000 was eventually allocated into a non-federal account.
Federal Election Commission records further reflect that the
DNC's allocation of Johnson's gift may have caused him to exceed
the $25,000 annual limit for federal contributions in 1996.

b. William Dockser

Also on February 5, 1996, the Vice President telephoned
William Dockser, a real estate developer from Rockville,
Maryland.?® The call sheet prepared on Dockser notes that he
gave $35,000 in 1995; $20,000 in 1394; and 310,000 in 1992.
Under "Reason for the call" the DNC Finance staff states that he
"has expressed an interest in making another major contribution
to the DNC this year." The Vice President is told to "([alsk him
to send in $25,000 to fund the media campaign."®

T  Another entry made by Ann Braziel soon after the call was

" made reads: "YES-PK to follow up," an apparent reference to Peter
Knight. Robert Jolnson does not recall a follow-up to the Vice
President's call by Peter Knight or anyone else at the DNC.

* 1Like the call to Johmson, the Vice President's call to
Dockser does not appear on a telephone bill. As explained above,
however, circumstantial evidence and Peter Knight's recollection
of the Johnson call suggest that Vice President Gore made :
fundraising calls on February 5, 1996 from his West Wing Office
in the White House. DOJ-VP-00224
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Dockser too received his call from the Vice President while
in his office. He recalls that the Vice President explained that
because the recent elections had gone badly, the Democrats were
in need of a media campaign. These ads were being run outside of
the Washington area, according te the Vice President, and were
designed to promote "Democratic issues." The Vice President
asked for $25,000 for the campaign and Dockser agreed to
contribute in this amount. He recalls now that his gift was in
response to the Vice President's request.

The witness did not recall the Vice President mentioning the
terms "soft money" or 'hard money" but he was under the
impression at the time that the request was for "soft momey."
Dockser based that impression on his prior knowledge of the media
campaign and a belief that the campaign was being funded by f"soft
money" gifts. Dockser believed that soft money, by law, could be
used for "issue oriented" ads and that hard money was used
directly in "election campaigns.”

A thank you note to Dockser containing the same language as
set forth above was prepared for the Vice President's signature
following the call. After consulting with DNC fundraiser Ari
Swiller, Dockser sent the DNC a personal check in the amount of
$25,000 made out to "D.N.C.-Media Fund." Once the DNC obtained
the check, a check tracking form was completed and the funds were
deposited into two accounts: $20,000 into the federal account and
the remaining $5,000 into a non-federal account. An entry
showing "25k in" was also noted_on the "Gore Calls" computer
program. -

c. E. Blake Byrne

Also on February S, 1996, the Vice President telephoned
E. Blake Byrme, President of Argyle Television, from his White
House Office.” The DNC Finance call sheet, prepared in
anticipation of this call, notes that Byrne gave $25,000 in April
of 1995 and another $25,000 in September of 1995. It also notes
that "this is an easy call-he is very concerned about the Radical
Right and its effect on the rights of Gay Americans." Beside the
heading "Reason for the call,” the Vice President is told to
"[alsk him for $25,000 to fund the media campaign."

» (Clinton/Gore calling card records indicate that a 2
minute and 18 second phone call to Byrme's office from the White
House occurred on February 5, 1996, at 4:39 p.m. As noted above,
the Vice President's schedule for that date shows that he was
scheduled to make phone calls from the "West Wing Office" from
4:00 to 5:00. Byrne recalls his coffice forxrwarding the call to
Grand Rapids, Michigan, whers he travelling on business.

. DOJ-VP-00225
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During the conversation, the Vice President asked Byrme to
contribute $25,000 to the DNC media fund. Byrne was familiar
with the fund from his work and agreed to make what he believed
to be a soft money donation to the media fund. The Vice
President instructed Byrne on how to £ill out his contribution
check. The contribution request was the only topic during a
short conversation.

On February 12, 1996, Byrne wrote a check to the "Democratic
National Committee Media Account" for $25,000. A DNC check-
tracking form was completed but no revenue code was checked. The |
DNC deposited $20,000 intc a federal account; the remaining
$5,000 was deposited into a non-federal account. A DNC Finance
afficial tasked with the job of keeping track of the Vice
President's project made an entry in the computer program
entitled "Gore calls¥: *®$25k IN.*®

d. Andy Morse

On December 11, 1995, the Vice President telephcned Andy
Morse, Senior Vice President at Smith Barney Shearson, from his
White House Office.® The DNC Finance call sheet prepared in
anticipation of this call notes that Morse gave $25,000 in both
1993 and 1994. Beside the heading "Reason for the call,” the
Vice President is told to *[alsk Andy to contribute an additional
$25,000 to the DNC Media Fund.”

According to the Vice President, the purpose of his call was
to raise money for the.DNC media fund in response to a media
blitz by the Republican National Committee. The Vice President
asked Morse to contribute to the fund. In response, Morse said
_ he would consider the matter. BAccording to Morse, the terms. hard
or soft money did not come up in the conversation.

Morge received a follow-up call from a DNC employee socon
thereafter. On February 23, 13996, he wrote a check payable to
the "Democratic Nati Committee,® assuming that the contribution
would be recorded as a soft money gift. Instead, the DNC
deposited $20,000 into a federal account and $5,000 into a non-
federal account. This allocation by the DNC put Morse over the

¥  The Vice President's schedule for December 11, 1595 shows
that he was scheduled to wake phone calls from the "West Wing
Office" from 9:00 to 9:45 a.m. The call sheet for Morse shows a
notation made by the staff assistant placing the call from the
West Wing Office that the call was "Done" on *12/11" at "39:40."

DOJ-VP-00226
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legal annual limit of $25,000 for federal contributions for 1996
by $450.%7

e. Peter Angelos

Phone records show that a call lasting approximately four
minutes was placed from the White House to the office of Peter
Engelos at around 1:00 . p.m. on April 26, 1598. ‘The Vige
President's schedule indicates that this call was made during a
time set aside for fundraising calls. A DNC call sheet prepared
for the Vice President alsc suggests that he ask Angelos to .
contribute $50,000 to the DNC. Approximately a month after this
telephone call, Angelos wrote a check to the DNC in the amount of
$100,000 which contained a notation in the memo line of "Pres.
Campaign.” DNC Finance deposited $20,000 of this gift into a
federal account. A DNC check tracking form identifies Peter
Knight and the Vice President as "solicitor® of the $100,000 gift
from Angelos.

While he remembers receiving a call from Vice President
Gore, Angelos does not remember the Vice President asking for
money. Nor does Angelos link the Vice President's call to his
decision to make the donaticn a month later. Rather, Angelos
recalls going to the DNC and speaking with Peter Knight at length
before making ocut his $100,000 check. No thank you letter
memorializing a pledge to contribute has been produced by either
the White House or the DNC in connection with the Angelos call.®

Because Angelos does not even recall this conversation as
being a solicitarion, and instead links his subsequent gift to
conversations with Peter Knight, we do not balieve that this call
could be considered to be a basis for a potential €07
prosecution.

# Morse did not learn that $20,000 of his gift had been
allocated to the DNC's federal account until September of 1997
when he received a letter from Steve Grossman of the DNC,
apclogizing for what Grossman termed a "mistake." Morse's
attorney replied by letter that since this allocation put Morse
over the legal limit by $450, Morse would like the recoxds
changed to reflect a gift of federal money in the amount of
$1%,550. .

B The Vice President does not remember the details of his

conversation with Angelos.
pOJ-VP-00227
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raising $50,000 in 1995 and 1996 for the DNC. In making his
pitch, the Vice President said something to the effect that, “the
DNC was gearing up for the 1396 campaign.” The Vice President
did not mention a specific dollar figure that he was presently
seeking, nor did he mention the terms "hard" or "soft" money.
Instead, he observed: "If you would be helpful, sooner rather
than later, it would be appreciated.®

Dayton was a Managing Trustee of the DNC. As such, he had-
pledged either to contribute or raise $50,000 in 1995 and 1996
for the DNC. According to Dayton, prior to receiving the
.telephone call from the Vice President, he had already told David
Mercer of the DNC that he wanted his '$50,000 gift to be soft
money - :

Scon after the call, Dayton spoke with David Mercer of the
DNC to find out how Dayton should satisfy his pledge to give
$50,000. Mercer directed Dayton to write a $30,000 check to the
DNC's non-federal account; $10,000 to the New York (state)
Democratic Party: and $10,000 to the New Jersey (state)
Democratic Party. Dayton made a notation on the lower laft
portion of each check dencting "Non-Federal account.' He wrote
the checks within three days of speaking with the Vice President.
Per directions, the DNC deposited Dayton's check inteo a non-
-federal account. The gift was noted on the "Gore Callg"
spreadsheet: “YES-5$50k; $50k IN.™

The evidence clearly suggests that this call was a followup
to a previous commitment by Dayton, and is thus, we believe,
properly categorized as a "thank you" rather than a solicitaticn.
Dayton already had a specific intent to make a soft money
contribution, and there is no suggestion that anything about his
conversation with the Vice President led him to believe that he
was being solicited for hard money. We conclude that the brief
conversation about a Senate campaign and the fact that the DNC
was "gearing up" for elections is insufficient to suggest that
the Vice President was seeking a donation to an election
campaign. Certainly Dayton did not so interpret the
conversation, or he would either have changed his subsequent
donation to 2 hard money contribution, or told the Vice.President
that he couldn't make a hard money contribution, but would be
willing to contribute soft money.

DOJ-VP-00229
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2. Federal Money, But No Solicitation.

The Vice President called at least 18 people who, while
active in DNC fundraising or giving, recall the conversarion as a
thank you, not a solicitation. Curiously, three of these
individuals were recorded on the DNC spreadsheet entitled "Gore
Calls" as having given in response to the Vice President's call.
For example, an entry next to Eli Broad's name reads: “sent
$50K; $50k in." sSimilarly, an entry opposite George Marcus
indicates an amount of $50,000 and then "$50K IN" and an entry
opposite Ira Leesfield indicates "YES-maybe $50k" and "$30k IN."
In addition, these three donors each received a thank you letter
‘from the Vice President following their telephone conversations
with him. Although the thank you letters do not explicitly
indicate that the donors have contributed or agreed to contribute
to the DNC as a result of being asked by the Vice President to do
so, such an inference possibly can be drawn from them. Each of
the gifts recorded for these three donors had $20,000 allocatad
to a DNC federal account without their knowledge.

It may be that each of these individuals, as regular
substantial contributors to the DNC, interpreted the Vice
President's call as expressions of appreciation for previous
contributions, and did not consciously link their later gift to
the Vice President's call. Another possibility is that they may
have previously promised to contribute, and interpreted the Vice
President's call as a "thank you” for that promise, even though
the centributicn had net yet been delivered. In any event, it is
our view that a section 607 prosecution cannct be based on a
conversation in which the donor affirmatively believes there was
no solicitation, notwithstanding ambiguous thank you letters
which possibly call into question the accuracy of the donor's . .
memory. However, even assuming for the sake of argument that the
Vice President asked Broad, Leesfield, and Marcus to give to the
DNC despite the fact that they do not remember this happening, we
have no evidence that the Vice President asked any of them to
make hard money contributions. Finally, as explained above, our
investigation has established that the mere fact that their
centributions were reallocated into hard money accounts is not
sufficient to support an inference that they were sclicited for
hard money, because those reallocations were accomplished
unbeknownst to them, without their knowledge or prior approval.

3. Talephone Solicitations That Led To Non-federal
Donations, but in Which Pederal Elesctions Were
Mentioned -- Mark Dayton

On February 5, 1996, the Vice President telephoned Mark
Dayton, head of Vermillion Investments Corporation, in his office
in Minneapolis, Minnesota. The conversation started with "swall
talk, " then shifted to Semator Paul Wellstone's Senate campaign.
The Vice President next alluded to Dayton having committed to
- DOJ-VP-00228
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4. Telephone Solicitations That Led To No Donaéions
a. Solicitations That May Have Been Ambiguous

i. Penny ¥Fritzker

The Vice President telephoned Permny Sue Pritzker, President
. of Classic Residence by Hyatt, on February 5, 1996.% bpritzker
recalls that the Vice President asked her to contribute money for
a media campaign which aired television commercials, aimed at
smaller city markets. Pritzker told the Vice President that her
family had already given $100,000 to assist in obtaining the
Democratic National Convention for Chicage. - She -declined the
Vice President's request to give to the media campaign, stating
that neither she nor her family would be contributing any more at
that time.

Several weeks prior to the call, Pritzker had been invited
to attend a private meeting with the Vice President with about a
dozen wealthy Chicagoans im a hangar at Midway Airport. Pritzker
recalls viewing three to six television commercials with negative
messages linking Senator Robert Dole to the policies of Speaker
Gingrich. The attendees were told that the commercials were
going to be shown in smaller city markets throughcut the United
States because of their demonstrated success in promoting the
presidential reelection effort. The Vice President told the
group -that attendees would be contacted in the future for
financial help in running the media campaign. When he called a
few weeks later, the Vice President wmade mention of the
television ads that Pritzker had viewed at the airport event and
asked that she contribute so the ads could continue running.

ii. Noab Liff

The Vice President telephoned Noah Liff, Chairman of the
Board of Steiner Liff Iron and Metal Company of Nashville,
Tennessee, on May 2, 1996.* Liff has known the Gore family for
30 to 40 years and recalls the conversation in May as a friendly
discussion between two friends. The conversation began on a
personal note with the two trading information on family and

¥ (linton/Gore calling card records indicate that this
call, which lasted for four minutes and 42 seconds, was made from
a White House telephome at 5:03 p.m. Scheduling records and
witness accounts detailed above indicate that this call was made
from the Vice President’s West Wing Office.

¥ clinton/Gore calling card records indicate that this call
was made from a White House telephone at approximately Noon.
Scheduling records and witness accounts indicate that this call
was made from the Vice President's West Wing Office. DOJ-VP-00230
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mutual friends. Liff and the Vice President then spoke about how
Liff approved of many of the policies and stances taken by the
Administration.” After z brief discussion, the Vice President
thanked Liff and then made a request for Liff's help.

Liff's best recollection is that the Vice President said
something to the effect that any help Liff could provide would be
appreciated. He responded by saying he had already given his

"vlegal limit" and was unable to give any more.® According to
Liff, nothing more was said by either party on the topic of
“help” and the conversation ended on a friendly note.

Significantly, Liff also stated that he may not have been
aware, at the time of the telephone call, that he could have
provided a soft money donation to the DN(. He explained that hig
political gifts had all been made directly to candidates during
this period. He believes now that he may not have learned about
the option of giving non-federal gifts until the publicity about
the Vice President's fundraising phone calls surfaced in the
media this year. Even if he was aware, he believes that he did
not consider the option when the Vice President raised the topic
of "help." He is quite surxe, though, that the Vice President did
not specifically mention the DNC, the Clinton/Gore campaign, or
the topic of a soft money gift during their conversation.

b. Selicitations in Which the Vice
President Agsked for Soit Money

The following destriptiocns invelve three solicitation phone
calls which we believe clearly cannct form the basis of a €07
viclation because there is documentary and/or credible
testimonial evidence that the Vice President asked the donors in
question for soft money. We include these facts here because
they provide examples of cases in which it appears from the
conversations either that the Vice President made the fact that
he was requesting soft funds explicit, or that both the Vice
President and the donor expressly were discussing a soft money
contribution. '

3 1n his first interview, Liff referred to a discussion of

his "support of the Administration." In his second interview,
Liff explained that by this reference to "support" he did not
mean financial support. By support, Liff explained, he meant
approval of the way the Administration was governing.

2 While Liff claimed, in his second interview, that he did
not consider what the Vice President meant by help, his response
seems to confirm what he said in the first interview: that the
Vice President was referring to monetary help. Additionally,
Liff recalls that he did not state how much he had given or to
whom. He does recall using the phrase "legal limit."
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i. Eric Becker

The Vice President spoke to Eric Becker, Chairman of
Sterling Capital, in Baltimore, on February 9, 1996.%F After a
preliminary discussion about a children's museum that Becker was
develeping, the Vice President turned the topic toward pelitical
fundraising with the phrase: "let me ask you about a political
matter.® He went on to explain that the DNC media fund was
concentrating on areas scientifically chosen to target swing
voters. According to the Vice President, "the news media acts
like they don't know about it." Notes of the telephone
conversation indicate that the Viece President told Becker that
"soft money is permitted." Becker replied that he had just sent
$50,000 to DNC Finance official Ari Swiller the day before. FEC
records indicate that Becker did not make a further contribution
to the DNC during this time frame.

ii. Jack Bendheim

The Vice President also spoke to Jack Bendheim, President
and owner of Philips Brothers Chemical, on February 9, 1996.
Notes of the call taken contemporaneously by David Strauss, who
was sitting in with the Vice President, indicate that the Vice
President told Bendheim that "soft & corporate ok." The Vice
President also pointed out that "early is wuch better than late.®
Apparently in reply, Bendheim told the Vice President that he had
already given $50,000 to the DNC in 1996.

-

Bendheim confirmed in an interview that he was solicited by - -~
the Vice President and that he declined to give. While Bendhein
does not recall the term "soft money" being used in the
conversation, as suggested in Strauss's notes, it was Bendheim's
understanding, however, that the Vice President was asking for
non-federal woney in his call.

iii. Johnny Johns
On December 1, 19%5, Johnny Johns, President of Protective

Life Insurance Corp., telephoned the Vice President at a number
previously left for him by a member of the Vice President's

® 8o far, Becker has refused to be interviewed by us in

connection with this matter. However, the substance of the Vice
President's solicitation was recorded by Deputy Chief of Staff
David Strauss, who took copious notes of the Vice President's
side of the conversation as he sat in the West Wing Office on
this occasion. The details provided here of the Vice President's
conversation with Becker come from Strauss' notes.
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staff.* After waiting for several minutes, the Vice President
came on the line and explained that since the Republican Party
was engaging in an extensive media campaign, the Democratic Party
needed to respond.. The Vice President asked Johns for a $50, 000
contribution. Because Johns .interpreted the request by the Vice
President as a request for a contribution from his corporation,
not from himself personally, Johns responded that he did not have
. the authority to commit the corporation. He added that this type
of contribution would need to be decided by a committee within
the corporation. He promised that if the corporation decided to
make such a contribution, he would get back in touch with the
Vice President.® The entire context of the conversation with
‘the Vice President focused on the need for action by the
Democratic Party in response to the action being taken by the
Republican Party.® No action was ever taken by the corporation.

5. Telephone Solicitations That Led to Nonfederal
Donations But in Which No Federal Elections Were
Mentioned .

As above, we here describe two additional conversations as
examples of cases in which it appears that the Vice President
made the fact that he was requesting soft funds explicit, because
each donor states that he filled out his subseguent contribution
check according to the instructions of the Vice President, and
the chack expressly indicate that they are soft money
contributions. The contributions were deposited into soft money
accounts.

* While Johns does not recall what day he received the
call, he does remember returning to his office one day in
December of 13995 and receiving a message that the Vice President
had called him. Clinton/Gore phone records indicate that a one
minute call was made to Johns' office on December 1, 19%5. In
addition, a thank you letter, signed by the Vice President and
mailed to Johns, references December 1 as the date of the call.

After receiving the message, Johns personally dialed the .
numbexr left for him. The call was answered by a male secretary
who eventually put the Vice Prasident on the line.

3  Johns' version of the conversation is corroborated by
documentary evidence. For example, Johns' call sheet has a
notation written by the Vice President in quotation marks as if
to indicate a quote from Johns: "Let me go back & talk to my
people and ask." 2An entry on the DNC spreadsheet entitled "Gore
calls® reads: “He will ask and call Gere or Knight.®

%  Johns does not believe the Vice President mentioned his
own election or any other specific eléctlon. DOJVE-00233
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a. James Hormel

On December 1, 1995, the Vice President telephoned James
Hormel, Chairman of Equidex, Inc., in his office in San
Francisco. The Vice President asked Hormel for $50,000 to
support "an advertising campaign for the DNC."¥ The two had a
conversation about the DNC media fund. Hormel said he would
consider the Vice President's request.

Hormel made a note with instructions given during his
conversation with the Vice President as to how a donation should
be forwarded to the DNC: “Check request: $30,000.00. Payable
to:. DNC-NonFederal Acct per V.P. Gore's request Send to: Peter
Knight 1615 L St. NW #650 W DC 20036 202659-3005." Hig December
11, 1995 check was made payable to the "Democratic National
Committee NON-FEDERAL ACCOUNT® for $30,000. The DNC deposited
this gift into a non-federal account. Hormel's gift was tallied
on the spreadsheet: "YES-§50K-Pastrick will follow up; $30K IN.®

Prior to the call, Hormel attended a session where the Vice
President addressed a small group about the ads being run by the
DNC. The meeting provided a forum for the Vice President to make
a presentation on the wedia campaign to the private sector.
Hormel recalls no connection being made hetween the DNC media
fund and the Clinton/Gore reelection effort.

b. Merv Adelson

On December 18, 1995, the Vice President telephoned Merv
Adelson, Chairman of East Capitol Associates, at his ocffice in
Los Angeles.® The Vice President asked Adelson for a
contribution of $25,000.® Adelson readily agreed to contribute

¥ Next to the contribution history on Hormel's call sheet,
staff assistant to the Vice President Joel Velasco, at Peter
Knight's direction, made a notation: ‘"no federal § '95." At the
bottom of the sheet, the Vice President wrote "Non-federal $
"soft" and "will call back."®

®  pccording to Adelson, the call was first received at his
office in Los Angeles and then patched through to his residence
in Aspen, Coloradoe.

¥ aAdelson recalled that the request for funds was for a
specific purpose, although he could not recall for what purpose,
Adelson could only recall that the reason given by the Vice
President for the request of funds was reascnable. To the best
of his recollection, the terms hard, soft, federal, and hon-
federal were not used in the phone conversation, but the way that
he completed his check, which he says he did pursuant to the Vice
Pregident's direction, strongly suggests that he was told to
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$25,000. The only question Adelson posed to the Vice President
was to whom should he wake the check payable. While he does not
recall the response, Adelson said he would have followed
instructions given by the Vice President.®

On January 24, 1996, Adelson's accountant wrote a check in
the amount of $25,000 made payable to the "Democratic National
-Committee Non-Federal Account C/O Peter Knight". The DNC
deposited this check into a non-federal account. Entries an the
DNC spreadsheet entitled "Gore calls" were made opposite
Adelson's name: "YES-25K; letter sent 12/18/95; 25k IN."

iV. ANALYSIS

Section 607 prohibits only sclicitation or receipt in
federal office space of "any contribution within the meaning of
section 301(8) of the Federal Election Campaign Act of 1971."
Section 301{8} defines a "¢ontribution® as "any gift,
subscription, loan, advance, or deposit of money or anything of
value made by any person for the purpcse of influencing any
election for federal office" -- i.e., hard money. 2 U.5.C.

§ 431(8) () (1).

Thus, a contribition made to.a political campaign or a
political party, specifically intended to support the election of
the candidate, is a contribution within the meaning of section
§07. On the other hand, a contribution to a political party --
as opposed to a campaign committee ~- intended to support the
party's general abilify to "get out the word" about important
issues is a soft money contribution, and not included within the
scope of section 607.

Section 607 contains no. explicit intent requirement.
However, a 1508 district court opinion interpreted a predecessor
version of section 607 as a general intent offense. United
States v, Smith, 163 F. 928, 927 (M.D. Ala. 1308} {("The guilty
intent to viclate the law flows from the knowing and intentional
doing of the acts which the statute forbids. Ignorance of the
statute, or of the extent of its provisions, is no excuse.")}.
Reading a general intent requirement into section 507 is
consistent with the rebuttable presumption that Congress intends
te incorporate some mens rea requirement in its definition of
federal crimes. See United States v, Garrett, 984 F.2d 1402,

complete his check to a non-federal account.

“ While Adelson remembers taking instructions from the Vice
President, he alsc provided us with a one-page fax’ cover sheet
from Peter Knight's assistant to Adelson's secretary which )
states: “Mr. Adelson's check should be made out to Democratic

i $ - 3 3 »
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1410 (5th Cir. 1993) (noting that courts "will presume that
Congress intended to require some degree of mens rea as part of a
federal criminal offense absent evidence of a contrary
congressional intent”).

Thus, based on the Smith case and normal principles of
construction of criminal statutes, we believe that, in
_prosecuting an alleged violation of section 607, the government
must prove that the defendant knew that he or she was: (1)
engaged in the act of soliciting or receiving; {2} in a federal
. office; and (3} was soliciting or receiving, in particular, a
hard money contribution. However, we do not believe that the
government would be required to prove that the defendant acted
willfully, i.e., that he or she knew it was illegal to make such
solicitations in federal office space.

Under the Independent Counsel Act, although intent is
properly considered in the context of a preliminary investigation
(as opposed to a 30-day initial inquiry), the Department is
limited in the extent to which it can rely on evidence of lack of
intent to justify declining to seek an independent counsel.
Section 532{a) (2) {B) (ii) provides that the Attorney General
cannot decline to seek the appointment of an independent counsel
based on "a determination that such person lacked the state of
mind required for the violation of criminal law involved, unless
there is clear and convincing evidence that the person lacked
such state of mind."

The facts developed during our investigation indicate that
as many as five people solicited by the Vice President from his
West Wing Office gave money that subsequently was deposited into
a DNC federal account. As explained above, we have concluded
that this was done without the donors' knowledge or prior
consent, and thus does not provide any inferential support for
the notion that they were solicited for hard money contributions.
Furthermore, we have no direct evidence that the Vice President
actually asked these or any other prospective donors to make
federal contributions. Indeed, in each of the situations where
the conversation was explicit, the evidence is to the contrary;
the Vice President requested soft money contributions. To the
extent the words used by the Vice President in ary of his
solicitations were ambigucus, the stronger inference to be drawn
from the facts and the context is that the Vice President was
asking for soft money. Moreover, even if the Vice President's
words could have been understood by a reasonable person as
‘seeking federal contributions, there is, we believe, clear and
convincing evidence that the Vice President intended to solicit
only soft money donations.

DOJ-VP-00236
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A. Evidence that the Vice President Asked Prospective
Donors for Non-Federal "Soft Money" Contributions

We have discovered direct and circumstantial evidence that
Vice President Gore explicitly or implicitly asked several
prospective donors to make "soft money" contributions to the DNC
during the telephone solicitations in gquestion.

1. Notes on Call Sheets

Notes taken on several DNC call sheets during conversations
between the Vice President and the listed donors provide evidence
that the Vice Pregident asked for soft money in those
conversations. For example, call sheets for Eric Becker and Jack
Bendheim ccentain handwritten notes by David Strauss, then the
Vice President's Deputy Chief of Staff, which reference *“soft
money." According to Strauss, these notes which state, "soft
money is permitted” and "soft and corporate OK," memorialize
parts of the Vice President's side of the conversation. Another
call sheet for James Hormel has the phrase "non-federal $ soft®
noted in the Vice President's handwriting. During his interview,
the Vice President explained that these three notes are
indicative of the types of references he made during his
telephone solicitations.®

In addition, a notation by the Vice President on Johnny
Johns's call sheet in guotation marks as if to indicate a quote
from Johms -- "Let me go back & talk to my people and ask.” -- is
consistent with a solicitation for a soft money corporate
contribution, which is how Johns recalls the conversation

1 It could be argued that the Vice President's statement ta

Becker that soft money is "permitted" could have implied to
Becker that the requested gift could also be made in the form of
hard money. However, because the Vice President asked Becker for
$50,000, it is clear that a knowledgeable doncr would have
understood the Vice President to be asking for at least $30,000
in soft money. That $30,000 could not only possibly be soft
money; xather, it had to be soft momey. There is no reason to
believe that, in stating that seoft money is "permitted” on’
February 9, 1996 ~- two weeks before Marshall wrote his
memorandum describing the DNC allocation practice, which, of
course, the Vice President denies he even read at the time -- the
Vice President was trying to tell Becker that the first $20,000
of his contribution could be given as hard money. If that had
been the Vice President's intent, he presumably would have said
so directly. In our view, the most reasonable inference to be
drawn from the Vice President's statement to Becker that "soft
money is permitted" is that the Vice President was trying to make
sure that Beckexr knew he had the option to make the comtribution
through his corporation. DOJ-VP-00237
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proceeding.” This inference is also supported by an entry on
the DNC spreadsheet entitled "Gore calls” in conpnection with
Johns's call which reads: *He will ask and call Gore or Knight."

2. Donours Who Understood the Vice President ta Be
Soliciting Soft Money

At least seven people called by the Vice President have
indicated that they understood the Vice President to be
explicitly or implicitly asking them for non-federal
contributions.

William Dockser told us that the Vice President did not
mention either “soft money" or "hard money" during their
conversation, but instead referred to the need to fund the DNC's
media campaign. Dockser was left with the impression that the
Vice President was requesting soft money, given Dockser’'s belief
that the DNC's issue-oriented ads were being funded by soft money
gifts. Similarly, E. Blake Byrne, who also was familiar with the
media fund from his involvement in the media business, indicated
that he agreed during his conversation with the Vice President to
make what he believed would be 2 "soff money” donaticn. Andy
Moxrse told us that the Vice President did not mention either
"hard"® or "soft" money during their telephone conversation.
However, when Morse wrote his contribution check, he assumed that
the contribution would be recorded as a soft money gift.? Jack
Bendheim also recalls nc mention of hard or soft, federal or
neonfederal money during his conversation. Nevertheless, Bendheim
told us that because the media campaign was "issue-oriented," he
understood the Vice President to be asking for soft money.

James Hormel's own contemporanecus notes as to how his
donation should be forwarded to the DNC -- "Check request:
$30,000.00. Payable to: DNC-NonFederal Acct per V.P. Gore's
request Send to: Peter Knight 1615 L St. NW #650 W DC 20036

2  Corporations are prohibited under the Federal Election

Campaign Act from giving hard money contributioms. 2 U.S.C.

'§ 441b. However, corporations may donate to a national party
committee's nonfederal account. Thus, unless it is tQ'be .
inferred that the Vice President was soliciting a plainly illegal
contribution -- which in our view is clearly unwarranted -- the
twe were clearly discussing a soft money contribution.

“ As noted above, the DNC deposited portions of the
Dockser, Bymme, and Morse gifts into a hard wmoney account without
their knowledge.
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202659-3005." ~- suggest that the Vice President asked him for a
soft money contribution.® .

Similarly, Merv Adelson recalls asking the Vice President to
whom should he make his $25,000 contribution payable. Although
Adelson does not recall the Vice President's response, he says he
would have followed instructions given by the Vice President.

. Adelson's accountant subsegquently wrote a $25,000 check in the
amount of $25,000 made payable to the "Democratic National

" Committee Non-Federal Account C/0 Peter Xnight.* The evidence
thus suggest that the Vice President asked Adelson for soft
money.

As noted above, the Vice President made a notation on the
Johnny Johns call sheet indicating that Johns perceived the Vice
President as soliciting a corporate contribution. Johns himself
has told us that he in fact thought the Vice President was asking
him for a corporate contribution, which is why he told the Vice
President that he did not have the authority to commit his
corporation to the contribution the Vice President was
requesting.

3. The Vice President's Interview

In his November 11, 1997 interview, the Vice President
stated that he never asked a prospective donor for a federal
contribution during his telephone solicitations, and that he in
fact frequently made the "soft" nature of the funds he was
soliciting an explicit®part of his *pitch.” According to the
Vice President, he did this because he believed (incorzrectly)
that the DNC's media campaign was being funded only through soft

~money contributions, and because he thought it would sometiwmes be
easier for an officer or high-level manager of a large
corporation to make a substantial contribution through the
corporation rather than with personal funds.

On the cther hand, several memos addressed to the Vice
President clearly state that the DNC media campaign had to be
funded with a split of hard and soft momey. At least one of
these mewmcs, entitled "DNC Budget Analysis -~ 11/21 POTUS
PRESENTATION, " appears to suggest that the issue of hard money
and the media fund was also discussed at a meeting attended by
the Vice President. In addition, the February 21, 1996 Bradley
Marshall memo, which was attached to the February 22, 1996 memo
from Harold Ickes to the President and Vice President, appears to
reflect the DNC's practice of splitting contributions.

¥ However, Hormel recalls no reference to soft money during
his conversation with the Vice President.
DOJ-VP-00239
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The Vice President told us that he does not recall the topic
of a hard money component for the media fund having been raised
at the November 21, 1355 meeting, or on any other occasion in his
presence. Moreover, according to the Vice President, he did not
read Ickes' DNC-related memos, including Ickes' February 22, 1996
memo which attached the February 21, 1996 Bradley Marshall
memo.* At least two of the Vice President's assistants have
confirmed that he did not read many of the memos that were placed
in his in-box. Neither could say, however, whether the Tckes
memos were amony those ignored.

B. Solicitations That Were Arguably Ambiguous

We have no direct evidence that the Vice President
explicitly asked any prospective donor to make a "hard .money"
contribution in the course of his telephone solicitations.
However, several of the Vice President's solicitations, as
described by the prospective donors,. are arguably susceptible to
more than one interpretation. In our view, the more reasonable
interpretation of these solicitations is that the Vice President
was asking for soft money. :

1. Solicitations in Which the Vice President Referred
in Pasging to His Reelection Campaign While
Soliciting Contributicns for the DNC's Media Fund

In the course of soliciting Robert Johnson for a
contribution to the DNC media fund, the Vice President referred
in passing to his reelection campaign. The Vice Pregident told
him that he was facing a tough election. However, he did not ask
Johnson for a contribution to the Clinton/Gore '96 Committee, but
instead asked Johmson to contribute $30,000 to the DNC in order
to get the DNC's message out on issues such as health care.

In soliciting Penny Pritzker for a contributien to fund the
madia campaign, the Vice President reminded her that ghe had been
present in Chicage when the Vice President had shown some sample
ads to a group of Democratic party supporters. According to

% The Vice President acknowledged that, had he read these
memos, his belief that the media campaign was funded with soft
money would have been challenged.

% We believe that this interpretation is bolstered by the
evidence, summarized above, that in several instances the Vice
President clearly asked for soft money in his telephone
solicitations on behalf of the DNC. Given this fact, it seems
reasonable to infer that, in other fundraising calls made around
the same time and as part of the sawme fundraising effort, the
Vice President also asked for soft rather than hard money |

contributicns. DOJ-VP-00240
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Pritzker, in the course of that presentation, which occurred
several weeks prior to the Vice President's telephone
solicitation, the Vice President had stated that the issue ads
being run by the DNC had been successful in promoting the
presidential reelection effort.

Critics of the DNC have complained that the DNC ran its
_issue ads for the very purpose of circumventing the limitations
on contributions to and expenditures by the Clinton/Gore '35¢
Committee. However, federal election regulatiocns permit national
party committees to accept both federal and non-federal
donations. See 11 C.F.R. § 102.5. Indeed, in light of the
Supreme Court's holding in Coloradg Republican Federal Campaion
Committee v. FEC, 116 8§, Ct. 2309 (1996), it may even be
unconstitutional to restrict the DNC's ability to air commercials
that do not expressly advocate the election or defeat of
particular candidates, even if such commercials incidentally
benefit or harm those candidates by shaping public opinion. In
short, there is a legitimate distinction between hard and soft
contributions rooted in federal election law wkich results in
what has been termed a “"soft money loophole.®

As described by Johmson and Pritzkexr, the Vice President was
expressly asking them to make contributions to the DNC so that
the DNC could keep its issue ads on the air. Moreover, at least
with respect te Johnson, the Vice President asked for a large
encugh donation that a knowledgeable donor must have understood
the Vice President to be asking for at least sompe soft money.?¥
The Vice President did not ask either Johnson or Pritzker to make
contributions to the Clinton/Gore '96 Committee. . To the extent
that the Vice President acknowledged that his own campaign might
benefit from the DNC's airing of issue ads, that did not, in our
view, convert what the evidence suggests was intended and
understood to be a soft money sclicitation into a hard money
solicitatien. At most, it was an acknowledgement of the
existence of a legal lowuphole.

2. Solicitiations Which Did Not Leave the Prospective
Donors With An Understanding of What the Vice
President Was Asking For

In several imstances, our interviews suggest that .
individuals who were solicited for money by the Vice President
did not have an understanding following the call of whether the
Vice President had asked them for federal or non-fedaral

% As noted above, according to Johnson, he did not realize
at the time that the DNC could accept any hard meney.
Apparently, nothing the Vice President said to Johnson changgd
Johnson's misunderstanding -- which is consistent with the Vice
President's explanation that he was asking only for soft money.
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contributions. However, all of the donations received from
people in this category were deposited into non-federal accounts,
and with respect to each of these calls, we have no evidence from
which it could be inferred that the Vice Fresident was soliciting
hard money.

Of those who declined to make donations in response to the

- Vice President's request, the only solicitation whicH we feel was
somewhat ambiguous was that which the Vice President made to Noah
Liff. 1In his call to Liff, the Vice President first thanked him
for his support of the Administration's policies and, according
to Liff, then said something like: “"any help you can give us
here, we would appreciate." BAccording to Liff, the Vice
President did not mention the DNC or the wedia fund during the
call., On the other hand, he also did not mention any federal
campaign or reelection fund. The Vice President also did not
state how much money, if any, he was seeking or how the money he
might be seeking would be used. Liff recalls nothing more
specific than a request to "help them out up there.n

Liff, who igs from Tennessee, has known the Vice President
for several years and has supported him since he began running
for public office. Interestingly, while the Vice President,
during his interview, characterized Liff as a Republican, Liff
considers himself a Democrat.® Regardless of his party
affiliation, the two spent a considerable amount of time, during
their conversation, talking about Liff's general support for the
positions taken by the Administration.

Liff's response to the Vice President's request for "help"
-~ that he had already given the "legal limit" -- seems to
indicate that Liff thought the Vice President was regquesting
support for Clinton/Gore '96. Moreover, the absence of a
reference to the DNC during the call appears to set this call
apart from most of the other solicitations.

On the other hand, the DNC did prepare a call sheet for the
Vice President concerning Liff, and the Vice President called
Liff on May 2, 1996, which was during the period that he was
making calls for contributions to the DNC media fund.
Furthermcre, Liff has told us that he may not have understocd at
the time that he could make a soft money contribution to the DNC.
In this context, Liff's reference to his previous contribution of
the "legal limit" can most reasonably be interpreted as a
nonsequitur born of Liff's misunderstanding of what the Vice
President was asking for. Given the fact that we have found no
other evidence of the Vice President asking any donors listed on

® The Vice President recalls talking to Noah Liff, but he
is not sure if the call was part of the DNC fundraising call

program. DOJ-VP-00242
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DNC call sheets for contributions to the Clinteon/Gore '96

Committee, this latter interpretation of the Liff telephone call
seems more plausible.

Taking all the evidence of this conversation into account,
we conclude that the conversation was between two individuals who
had known each-other for years, and that after general
conversational pleasantries, the Vice President tentatively

"broached the subject of a contribution to an individual he
assumed to be a Republican, and therefore unlikely to contribute
to the DNC. Liff in turn, familiar only with hard money
contributions, immediately rebuffed the overture, saying he had
given his "legal limit," at which point the Vice President
dropped the topic. While it appears that Liff assumed that the
Vice President was talking about a hard money contribution, based
on his description of the conversation that assumption was not
based on anything said by the Vice President.

Cc. The Vice President's Intent

The Vice President has stated that he intended to ask only
for scft money, not hard money, contributions to the DNC in the
course of his telephone solicitations from his West Wing Office.
As noted above, the Vice President has stated that this must have
been his intent because he believed (incorrectly} at the time
that the DNC's media campaign was being funded only through soft
money contributions. In addition, the Vice President told us
that he incorrectly believed at the time that individuals were
limited to giving only~$2,000 in hard money to the DNC per
election cycle. The Vice President claims that he was laboring
under this misconception of federal election law because he
assumed national party committees were subiject to the same
limitations of $2,000 in federal contributions per election cycle
as were the committees he had formed when he had scught election
to the House of Representatives and later to the Senate. Thus,
acrording to the Vice President, when he saw suggested
solicitation figures of over $20,000 on the DNC call sheets, he
assumed that he had to be asking for soft money.

We have developed no esvidence to show that the Vice
President read Ickes' memos setting forth that the DNC had to
raise both hard and soft money in order to keep its issue ads on
the air, or that he read Marshall's memc which alluded to the
DNC's annual individual hard money limit. Given the very large
amounts that the Vice President was being asked to raise, it
seems plausible that he would believe he was asking for soft
money in his telephone solicitations. We have found no evidence
to counter his eclaim to this effect.
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V. CONCLUSION

To summarize, the preliminary investigation has established
the following points:

.1} There is no evidence that the Vice President knew of the
DNC practice of reallocating a portion of large contributions to
hard money accounts. Therefore, there is no factual basis on
"which one could conclude that further investigation is warranted
of whether the Vice President may have violated section §07 by
making vague or ambiguous solicitations, knowing that a portion
of any ensuing contribution would he treated as hard money.

2) There is no evidence that the Vice President expressly
asked any of the individuals he contacted directly for funds to
support his reelection or the election of any other federal
official.

3) There is affirmative evidence that the Vice President
asked for support for the DNC media campaign in virtually every
call. Such support could, under law, have begen either hard or
soft.

4) All donors who had an affirmative impression of what was
being requested believed it was a solicitation for soft money.
Noah Liff, who recalls a response to the Vice President that
suggests he interpreted the request as a hard money request
("I've given my legal limit") states that he thinks he may not
have been aware at the-time that there was any other option
available. Given that context, it is not warranted to interpret
the general nature of the recalled request made by the Vice
President ("Any help would be appreciated") as a request for hard
money .

5)  In numerous conversations with more sophisticated
donors, the discussion explicitly focussed on the fact that the
Vice President was soliciting soft money.

6) In the vast wmajority of the cases, donations resulting
from the Vice President's solicitations were handled by the DNC
as soft money. In the few cases where they were not, the
.evidence suggests that this was done without the donors or the
Vice President's knowledge.

7} The amounts of the reguests being made suggest prima
facie that the requests were for soft money. Hard money .
donations in those amounts would have been unlawful. There is no
avidence to suggest that there was ever any discussicn or
understanding by either the Vice President or any of the donors
that a portion of a single donation might be treated as hard
money .
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Based on these factors, and our additional analysis above,
we have concluded there is insufficient evidence that the Vice
President may have violated section 607 to warrant further
investigation, and we accordingly recommend that the Attorney
General be advised not to seek the appointment of an independent
counsel. In order to justify the need for further investigation
by an independent counsel here, one would be required to decide

_the following issues in the following ways:

a) 18 USC § €07 applies to telephone solicitations made
from the Vice President's office in the White House to private
citizens located outside the White House;

b) There is nc Department of Justice policy that such
solicitations will not be prosecuted;

<) At least one of the solicitations made here was a call
for a contribution within the meaning of the FECA; and

d) That there is not clear and convincing evidence that
the Vice President did not intend to:solicit such
contributions. :

aAlthough we would ordinarily attach to this memorandum the
necessary paperwork to be filed with the Special Division of the
Court of Appeals, we have not done so here so as not to delay, in
light of the upcoming holiday, the review of our conclusions. We
will immediately begin-drafting this paperwork.
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ADDENDUM

Persons Solicited by the Vice President -- Resulting
Contributions Partially Deposited into a DNC Federal Account

Angelos, Peter
Byrne, E. Blake
Dockser, William
Johnson, Robert
Morse, Andy

Persons Solicited by the Vice President -- Resulting
Contributions Depogited into a DNC Non-Federal Account

Adelson, Merv
Black, Scott
Cofrin, David
Dayton, Mark
Getty, Ann
Hoxrmel, James
Jenrette, Richard
Landow, Nathan
May, Peter
Petrocelli, Anthony
Wang, C.J.

Persons Solicited by the Vice President --
No Contributions Given As a Result

Ellison, Lawrence
Johns, Johony
Pritzker, Penny

Liff, Noah-

Becker, Eric
Bendheim, Jack
Stephenson, Byron Rex’
Utley, Robert

No Solicitation by the Vice President -- Thank You. Call

* Broad, Eli
Casey, Thcmas
Chaudary, Rashid
Coleman, Lynn Rogers
Donald, James
Dozeretz, Beth
Edwards, Jim
Gohd, Matthew
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+*+ Leesfield, Ira

* Marcus, George

Manatt, Charles Taylor
C'Neill, Patrick
Pensky, Carol Ann
Rosen, Jacob

Rubin, Robert
Shorenstein, Walter
Shuman, Stanley

Stout, Thomas Philip

* Contributions to DNC partially deposited into
federal account

No recall of telephone conversation with the
Vice President re: contributions

Adler, Michael
Allaire, Paul
Allard, Nicholas
Allison, Gary
Alix, Jay

Arnocld, Truman
Azima, Farhad
Bailey, Ken

Bakke, Dennis
Barrientos, Rene
Bass, Robert Muse
Belfer, Bob

Belz, Gary
Bildner, Allen
Boggs, Thomas
Branson, Frank L.
Bronfman, Edgar Sr.
Callaway, E1li
Casperson, Finn
Catsimatidis, John
Cauthen, Sonny
Cejas, Paul

Chao Chi-Chu, George
Chapman, Joe
Checchi, Alfred
Clayton, James
Cloobeck, Stephen
Clymer, Ray
Cofrin, Gladys
Cogan,. Marshall
Connelly, John E. .
Cooke, John Frederick DOJ-VP.00247
Cooper, Irby
Corzine, Jon S.



129

44

Daly, Thomas

Davis, Marvin

Dayton, Ken

Delk, Robert Mitchell

Dell, Michael

Demenil, Dominique

Drummond, Garry Neil
.. -Dunavant, William B.

Dwoskin, Albert James

Eskind, Jane

Eychaner, Fred

Farouki, AbulHuda

Field, Fred

Fisher, Wayne

Flom, Joseph H.

Ford, Gerald J.

Free, James Carlton

Friedenrich, John

Friedkin, Monte Norman

Frost, Phillip

Gallagher, Mike

Garrett, Richard

Geffen, David

Geiger, Keith Brian

Gilman, Howard

Glatfelter, Athur

Greenwald, Stephen

Gupta, Rajendra

Hall, Craig -

Haney, Franklin

Hardy, G.P.

Hay, Jess

Hayward, Richard

Hazeltine, William Alan

Hurwitz, Charles

Hyde, Joseph R.

Irani, Ray

Jacobsen, Ken

Jamail, Joseph

Jones, Clark

Jones, Paul Tudor

Jordan, Vermon

Joyce, John

Katz, Lewis -

Relly, Peter G,

Kenmore, Ayse

Frise, Ron L.

Krupnick, Jon E. .

Lausell, Miguesl Demetrio Marxuach ’

Lerman, Miles DOJ-VP-00248

Lesniak, Raymond

Levin, Susan Bass
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Lindner, Carl
Manilow, Lewis
Manilow, Susan
Manning, John Patrick
Masri, Hani

Master, Bernie
Mathews, Harlan
McDonough, Robert
McEntee, Gerald W.
McMillian, John G.
McWherter, Ned Ray
McWhorter, Clayton
Messinger, Alida Rockefeller
Mills, Olan

Mithoff, Richard
Moldaw, Stuart
Mondale, Ted
Montrone, Paul M.
Morey, Maura

Morton, Peter

Neal, Roy

Norton, Pater

Nutt, David

O'Quinn, John

Pearl, Frank

Pincus, Lionel
Podasta, Anthony
Pollin, Abe

Fotter, Jonathan ~
Ramero, Edward
Rapoport, Bernard
Rivera, Dennis Hickey
Robertson, Sanford
Rohatyn, Felix
Roitenberg, Harold
Rudin, Lewis

Rudman, M. B.  {Duke}
Russell, Madeleine
Sachs, Marshall
Sauter, Gary
Schoenke, Ray

Scott, Dr. Steven Martin
Sharp, James

Shipley. George Corless
Simon, Bren

Simon, Diana Meyer
Slawson, Richard William
Smith, Raymond William
Sparks, Willard
Sparks, Rita

Stein, Jay

Studley, Julizn

DOJ-VP.002 49
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Sussman, Donald
Sweeney, Patrick A.
Tagg, George
Thompkins, Susie
Tisch, Jonathan
Tisch, Steven
Tobias, Robert

. Torkelson, John
Trauger, Byron
Tully, Daniel
Umphrey, Walter
Vermorn, Lillian
Weaver, Delores Barr
West, Jake
Williams, John Eddie
Yokich, Stephen

1894 Calls Made from DNC Offices

RBorish, Peter
Bronfman, Edgar Jx.
Dattel, Samuel
Walton, Alice

Unavailable for Interview

Jimenez, Mark
Uribe, Charles
Dilier, Barry
Velez, Ruben
Lerach, William
Zappa, Gail
Jenrette, Richard

Refuged Interview

Becker, Eric

Coia, Arthur
Fishelson, Julie
Hess, Leon

Lewig, Peter
Rechelbacher, Horst
Robb, Gary
Townsley, William
Zimmerman, Raymond

DOJ-VP.00250
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Mr. WILSON. Now, 9 days later Mr. La Bella took a very different
view from the one that you advanced in this memorandum. Exhibit
16, if you turn to that, is a memo from Mr. La Bella to the Attor-
ney General. The memo provides a recommendation that the Attor-
ney General appoint an independent counsel to investigate the Vice
President. But of particular interest in this connection is the part
where Mr. La Bella takes issue with the way you characterized the
view of the prosecutors who were in the interview with the Vice
President and this is what Mr. La Bella told the Attorney General.
And it is page 4 of Mr. La Bella’s memo to the Attorney General.
He said, “Although the memorandum states that the four prosecu-
tors,” and he is referring to your memo, “Although the memoran-
dum states that the four prosecutors who participated in the inter-
view of the Vice President, each found him to be credible and forth-
coming, this somewhat overstates my own impression of the inter-
view. While the Vice President did present his case well and plau-
sibly, there were certain answers which seemed somewhat less con-
vincing than others.” It appears there is a stark contrast on a fac-
tual representation on a memo that you wrote and then Mr. La
Bella comes back after the fact and takes issue with the way you
characterize this factual matter.

[Exhibit 16 follows:]
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U. S. De-p'artmeut of Justice

Criminal Division

Waskingion, D.C. 20530

November 30, 1997

MEMORANDUM
TO: THE ATTORNEY GENERAL
THROUGH : Mark Richard
Acting Assistant Attorney General
Crimin. . Division
FROM: Charles G. La Bella
Supervising Attorney
Campaign Financing Task Force
Re: Independent Counsel Matter

Vice President Albert Gore, Jr.

on November 21, I received the first draft of Public Integrity's
memorandum on the VPOTUS calls. This is the first write up I have
seen regarding facts developed from Integrity's inquiry. As
structured, I have had no role in the preliminary investigation of
the Vice Presjident's calls from the White House except for my
attendance at his interview on November 11, 1997. Nor have I been
provided copies of the key documents vreferenced in Public

Integrity's memorandum. As a result, I must rely upon the
description of these key documents -—- like the call sheets and the
Ickes/Mitchell memoranda ~- as they appear in the memorandum. I

should also note that while I have been told that the FBI has
submitted a separate memorandum - on the subject of -the Vice
President's phone calls from.the White House, I have never seemn a
copy of that memorandum and am unaware of its contents.- Thus, my
analysis -- such as it is -- and reaction to the Public Integrity
memorandum is very limited. I must give deference to the instincts
and judgments of the prosecutors and investigators who conducted
and participated in the preliminary inquiry.

It is worth noting at the outset that this matter presents sever’al
troubling and difficult issues. First, reasonable minds can and do
differ as to whether Section 607 applies to solicitation phone
calls placed by the Vice President to non-federal employees at non-
‘federal locations. Second, even assuming that Section 607 ‘is

applicable, do the facts presented by the calls and the subsequent

1
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contributions and treatment of these contributions by the DNC,
involve a potential violation of that statute by the Vice
President?

Underlying these difficult issues is the fact that even assuming a
technical violation of Section 607, the likelihood of a prosecution
based upon such a violation would be -- at best -- rembte in the
judgment of any relatively experienced prosecutor. The temptation,
of course, is to allow the relatively insignificant nature of a
potential violation to color the analysis that is to be applied
under the Independent Counsel Act. This is a temptation that
everyone has acknowledged but stated that they would resist in an
attempt to resolve the matter. With this in mind, I have attempted
to review the matter and arrive at a recommendation.

In its memorandum, Public Integrity, assuming the application of
Section 607, concludes that

further investigation of the allegations is not warranted
because an Independent Counsel would not be able to
demonstrate that the Vice President knowingly solicited any
hard money contributions from his White House office.

Memo, p.3. In addition, Public Integrity finds that even if there
were a solicitation of hard money, there is "clear and convincing
evidence that the Vice President subjectively intended to ask only
for soft money." Memo, p.2. Accordingly, Public Integrity
recommends against the appointment of an Independent Counsel.

After reviewing Public Integrity's memo, I remain convinced that
the Attorney General should seek the appointment of an Independent
Counsel in connection with this allegation. It is clear that the
likelihood of a prosecution is remote based upon the facts as we
now know them. Nonetheless, there exists, in my view, a potential
(albeit technical) violation that can be articulated based upon the
fair inferences to be drawn from the facts thus far developed.
Moreover, the possibility that this may be part of a broader
criminal activity cannot be discounted.! :

My overall concern is that at every point where two inferences
could be drawn from a.set of facts, the inference consistent with
a lack of criminal intent/conduct was always chosen. Although I
might personally agree with the inference accepted by Public
Integrity as the more compelling or likely inference to be drawn,
the fact 1is that reascnable minds may well draw a contrary

! In a separate memo, I have urged that although it is my

belief that Section 607 does not apply to the facts presented by
the Vice President's phone calls, the question is not without doubt
and, in keeping with the spirit and intent of the Independent
Counsel's Act, an Independent Counsel should make this decision.

2
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inference. To give just a few examples:

1. The memorandum notes that Liff's reference on the call
sheet to the "legal limit" of what he believed he could give seems
to indicatg that he thought the Vice President was requesting hard
money. This would be especially plausible in light of the absence
of a reference to the DNC during the call {Mefho p.38).
Nonetheless, the memorandum concludes that the "legal limitn
comment was simply "a nonsequitor born of Liff's misunderstanding
of what the Vice President was asking for* (Ibid.). While this may
be true, it is by no means the only inference to be drawn. Indeed,
an inference contrary to that urged by Public Integrity would go
scme -distance in undercutting the "Vice President's subjective
intent" upon which Integrity's memorandum bases, in part, its
canclusion not to seek the appointment of an Independent Counsel.

2. The notation of "soft money™ on a few DNC-generated call
sheets suggests that the concep: of "soft money" was discussed by
the Vice-President during those conversations. This is seen as
evidence that soft money was discussed in all solicitations (Mema
p.36, n.46) . However, it is equally plausible -- indeed, it could
be argued to be even pmore plausible -~ that the few notations mark
the exception rather than the rule. One could argue that it is
more common to note an aberration than a pattern. Moreover, the

. possibility that there were haxd money calls dets some
corroboration -- and perhaps not insubstantial corvoboration --
from the fact that many of these c¢alls were paid for with a
Clinten/Gore (hard woney) credit card, rather than a DNC (soft
money) card. (Memo, p.21, n.25, p.26, n.29).%? Indeed, the use of
a Clinton/Gore credit card could arguably give weight to the Commeén
Cause allegations discussed below. In any event, it would be
interesting to know just how many of the Vice President's calls
were funded with a Clinton/Gore credit card and the rationale for
using it.

3. The call to Penny Pritzker (incidently paid for with a
Clinton/Gere credit card) (Memo, p. 26, n.29) could be part of a
plan to link the media wampaign directly with the reelectien
effort. Support for such a view comes from the Vice President's
appeal to give to the media fund because of its demonstrated effort
in promoting the presidential reelection effort (Memo, p.26J. If
there was such a linkage, it could be argued that the entire
episode of phone calls was part of an effort to influence the '96

?  The memorandum characterizes the persons to whom %soft
money" comments were made as the "most sophisticatedy donors (Memo,
p.40). There is nothing that I am aware of in the memo to support
this characterization. It therefore appears, probably unfairly, as

_an effort to "explain away™ the Vice President's comments. It
would seem that if there are facts known to us that would support
this conclusion, they should be recited to bolster the proposition.

3
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election (rather than to solicit funrds for a media campaign
allegedly not associated with the election). Indeed, this is
precisely the charge that Common Cause has lodged with respect to
the media campaign and solicitation of funds in connection
therewith. To segregate the telephone calls from the Common Cause

allegation ~- never viewing these as a whole or in context -- is in -
my judgment a dangerous appreoach which will be viewed byémany as an
effort to avoid seeing the big picture. (See discussion re

Ickes/Marhsall memos, infra.) We cannot simply ignore the Common
Cause allegations in our analysis of the Vice President's calls
hecause they were included in a separate submission to the
pepartment. To the contrary, these are significant allegations
available %o us concerning the media campaign and the Vice
President's calls from the White House. It is arguably unfair on
the one hand to reach a conclusion as to the Vice President's
"subjective intent" in making the solicitation calls from the White
House, and on the other hand to ignore the Common Cause allegations
which -- some would and have argqued —- place these calls and the
Vice President's intent in proper perspective.

4. Althougn the memorandum states that "the four prosecutors
who participated in the interview of the Vice President each found
him to be credible and forthcoming®, this somewhat overstates my
own impressions of the interview. While the Vice President did
present his case well and plausibly, there were certain answers
which seemed somewhat less convincing than others. In particular,
the Vice President was quick to explain that he did not likely
review the Ickes/Marshall memos (which reference the DNC's
splitting of contributions into hard and soft accounts in
connection with the media campaign) because these matters were the
subject of meetings that he attended. " Yet he could not recall the
items being discussed at the meetings. .

$imilarly, the Vice President claimed that his concern -- borne
from his Senate experience ~-- was simply who was paying for the
calls, not where they were placed. Yet if this is so, reasonable
minds could argue that he would have charged his Senate fundraising
calls (as he did his Vice Presidential ones) rather than go to a
different location to place them. Again, the memorandtm accepts
the favorable inference without addressing the alternative.

This is not to say that I found the Vice President to be
untruthful. On the contrary, on the whole I too found him to be
credible and forthcoming. Howsver, his answers to one or two
gquestions gave me sufficient pause so that I would not rely on his
interview as a bulwark for a determination not to appoint an
independent counsel. Although Public Integrity tries not to give
tundue weight" to the Vice President's statement (Memo, p.5), it
appears to be that it does factor in to a not insignificant degree.
Finally, I would be interested in the view of the agents who
conducted the interview. I have not discussed the topic with them
and I did not see their impressions in the memorandum.

4
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Perhaps there are facts known to the prosecutors and investigators
that would eliminate my few concerns about the answers that trouble
me. - If so, they are absent from the memo and I would suggest
inserting them in order to support the conclusions reached.

Indeed, if it is true that everyone who attended these meetings
with the President and Vice President has been interviewed and
supports the finding that the DNC allocation of funds and the
hard/soft component to the media funds were not discussed, this
should be included in the memorandum. If this is not the case, my
concerns remain.

5. The call sheet for Jim Hormel was shown to the Vice
President at the interview. The call sheet contains a handwritten
note “no federal $ '95." puring his interview, the Vice President
said that he did not recognize the handwriting and did not believe
it was on the call sheet when he placed the call. Have we
identified the handwriting and, if so, have we interviewed the
author? If we have not, is there any evidence to support the
conclusion that the handwriting was not on the call sheet when it
was given to the Vice President? The Vice President, in response
to this document, reaffirmed that he believed he. was only asking
for soft money in these phone calls and was unaware of any hard
roney component to the media fund. However, one could draw a
contrary inference from this notation.

one of the principal concerns I have with the position of Public
Integrity and its recommendation 1is the treatment of the
Ickes/Marshall memos. There are several facts with respect to these
memos that are not disputed:

(a) They make it clear that there was a hard and soft money
component to the media fungd.? The memos also could be read teo
suggest that the DNC  was systematically splitting the large
contributions solicited by the President and Vice President in
their phone calls into hard and soft accounts in connection with
the media fund.

(b} The memos were sent to the Vice President and the toplcs
referred to in the memos were discussed at some of the regu ar
neetings attended by the President and Vice President.?

! Indeed, Ickes stated his belief that had the Vice President
read and understood the memos, he would have known that the DNC
needed to raise federal funds in order to keep the media fund
afloat (Memo, p.15).

* That the media hard money/soft meoney topic was discussed is;
I have been told, evident from notes of the meetings. Since I have
_not reviewed the documents I must rely on the characterizations in
Public Integrity's memo and my recollection of the discussion of
these memos during the Vice President's interview.

S
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The Vice-President does not deny seeing the menos; he stated only
that he did not recall seeing them. The same inability to recall
permeated his response to questionsg about meetings at which the
memos were discussed. The Vice President stated that the reason he
did not review the Ickes memos was that he knew he would be in
attendance at meetings during which the topic would be fully aired.
Moreover, he would wait for these meetings to find odt what he
needed to know. And yet the Vice~President cannut recall any
discussion at these meetings concerning the splitting of funds --—
although funding of the media campaign was a major concern at the
time.® The Vice President did assume, however, that the subject
matter of the memoranda would have been discussed in his and the
President's presence. See FBI 302 at p.9. In such ¢ircumstances,
some would argue that the Vice-President's failure of recollection
is, at least, curious.?

With respect to the memos, Public Integrity concludes that:

Based on the results of our investigation, it appears very
unlikely that the Vice President had any awareness of the
DNC's practice. As set out above, he states that he was
unaware of it,.and that, in fact, he believed that hard money
donations to the DNC were severely limited to relatively small
sums. Only the Ickes/Marshall memoranda, described in detail
below, provide any support even for an inference that he may
have known of the allocation practice. Moreover, even if it
could be demonstrated that the Vice President read the
memoranda, which he denies, this fact, by itself, does not
support an inference that the Vice President asked any donor

. toc make a hard money contribution.

(Memo, pp. 10-11)., While it is true that the memos by themselves
do not lead to a conclusion that the Vice President solicited hard
money, they certainly suggest that the Vice President may have been
part of an effort to solicit soft money with the understanding that
the DNC would split this woney for use in the media campaign.’

5 In fact, this was the heart of the “"bad blood" between Ickes

and Morris about which the Vice-President was extremely chatty.

¢ The Vice-President denied that he had any understanding that
there wvas a hard money component to the funds used for the wmedia
campaign. The President however —— who attended the same meetings -
- did understand, as he admitted during his interview. The
President -said he was wunaware that the DNC routinely and
systematically split each large contribution. In fact Ickes,
himself denies he knew that this was the practice.

? The suggestion on p.1l, £n.10 that the Task Force is
continuing to look at the DNC's allocation practice is somewhat
inaccurate. The Tagk Force investigation was halted at the request

6
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This is certainly the type of inference that a reasonable
prosecutor wight draw from these facts.

As noted above, I assume that all those at the DNC, the White

_ House, and Clinton/Gore '96 who could shed light on the issues have
been interviewed. For example, I must assume that Knight, Utrecht,
Strauss, Morris, the Vice President's Chief of Staff {whd the Vice
President said would alert him to anything he needed to See in the
memos} and others have been interviewed and their statements
support the notion that the Vice President had no reason to know
that (i) there was a hard money corponent to the media campaign; or
(ii) that the DNC routinely split large donations between hard and
soft money accounts. I think this should be made clear in the
memorandum since it goes a long way to support the Vice President's
statements and the other objective facts relied upon by Public
Integrity to support its recommendation.

The type of analysis involved in determining whether fhe Vice
President was part of a scheme to solicit soft money knowing that
it would be turned te hard money for the media campaign is
subjective and open to debate. By routinely embracing the most
innocent inference at every turn, sven if the inferences are
factually defensible, the memorandum creates an appearance that the
Department is straining to aveid the appeintment of an Independent
Counsel and foreclose what many would characterize as an impartial
review of the allegations. When you look at the facts,® the memos,
the meetings, and the DNC practice, it is hard to say, as the
.memorandum does, that there is cnly one conclusicn to be reached.
This 1is especially so when you factor in the Common Cause

of Public Integrity because they feared that it might chill those
who were talking voluntarily to the POTUS and VPOTUS investigators.
The investigation was halted at the time the Task Force was

attempting to interview high level DNC employess ~- the very people
who might have some light to shed on contact with the White House
and the essence of the Common Cause allegations. This

investigation remains on hold at the request of Public Integrity.

! Although every effert was made to gather all facts within
the limited time frame, several donors or potential donors were
unable to be interviewed (due to illness, travel, etc.)  One of
those, Mark Jimenez, I learned about only this week when we were
told that he is the same person being targeted by the Task Force
for conduit contributions. He is also being investigated by three
United States Attorney's offices. It is curicus to me that Mark
Jimenez was able to avoid an interview and yet his attorney (Abbe
Lowell} has submitted a 40-page memorandum to Fublic Integrity
outlining why Mark Jimenez's use of conduit contributions in 1996
was not an “intentional® violation of the Electlion laws. The memo
was subsequently sent to the Task Force since it is the Task Force
that is conducting the Jimenez investigation.

7
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allegations which have been debated within the Department for the
better part of a year and the use of a Clinton/Gore credit card to
support at least some of the Vice President's calls. Foxr the
reasons I have already set out in the Section 607 memorandum, and
the concerns expressed herein, I believe that the wise course is to
seck the appointment of an Independent Counsel.’

® If the Attorney General chooses not to seek an Independent

Counsel, it would, in my view, be better to do so on the ground
that Section 607 is inappliceble. Although I recomnended in an
earlier memorandum that this question too be determined by an IC
{because there are plausible arguments on both sides), my own
opinion, as statad in that memorandum, is that the better argument
is that the statute does not apply.
I have been told repeatedly, however, that it is the Attorney
_General's obligation to determine if the statute applies. Assuming
that to be the case, a determination that the statute is
inapplicable is, in my opinion, not only legally correct, but has
the incidental benefit of obviating the neead to scrutinize and
gecond-quess every act and word of the Vice President. A decision
based on the facts in this case is, in my opinion, nuch more
subjective than one on the law. As such, it is better made by an
Independent Counsel than the Attorney General.

3
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Mr. RADEK. I think “stark contrast” grossly overstates it. My
memo is based on remarks that Mr. La Bella made to me shortly
after we interviewed the Vice President, in which case he gave me
the impression that he clearly thought the Vice President was cred-
ible. The first I learned that he was having some problems with it
was when I saw his memo disagreeing with it, and again I don’t
think that the contrast was so stark. He said that he had some
problems with it. As a result of this disagreement there was an in-
vestigation conducted by another Deputy Assistant Attorney Gen-
eral with no conclusions drawn——

Mr. WILSON. It is certainly significant enough for him to come
back and put on paper disagreement with the way that you charac-
terize it. And he goes on page 4 to present the whole thing fully.
He does say that “this is not to say that I found the Vice President
to be untruthful. On the contrary, I found him to be credible and
forthcoming. However, his answers to one or two questions gave me
sufficient pause so I would not rely on his interview as a bulwark
for a determination not to appoint an independent counsel,” which
again is a contrast to the way you characterized his state of mind.

Mr. RADEK. Contrast, but that was the first I heard of it and I
carlll assure you that we didn’t rely on his statement as a bulwark
either.

Mr. WILSON. What were the other statements referred to by Mr.
La Bella? Did the other agents agree with your characterization or
did they agree with Mr. La Bella’s characterization?

Mr. RADEK. There was some dispute as to what their character-
ization, which they believed and which they agreed with.

Mr. WILSON. You found out later that there was some dispute
from other people as to what their state of mind was?

Mr. RADEK. I am not sure to what you are referring.

Mr. WILSON. You described there was some dispute in terms of
the other prosecutors?

Mr. RADEK. I'm sorry, I thought you said agents. I'm sorry. I
don’t think there was any disagreement with respect to other pros-
ecutors.

Mr. WILSON. Only Mr. La Bella took issue?

Mr. RADEK. That is my best recollection.

Mr. WILSON. Just one last question. Exhibit 35 is a memoran-
dum, if you would just take a moment to refer to that.

[Exhibit 35 follows:]
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U. S. Department of Justice

Criminal Division

Office of the Assinant Attorney Genergl

Washingron, D.C. 20530
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THROUGH : THE DEPUTY ATTORNEY GENERAL

FROM: James K. Robinson
Assistant Attorney General

SUBJECT : Irdependent Counsel Matter Albert Core,
Jr.. Vice President of Lhe United States

PURPOSE : To recommend that the Attsrney General
trigger a preliminary
matter. ’

TIMETABLE: The Attorney General has until August 26,
1998, to cecide whether & preliminary
investigation is triggered.

SYNOPSIS: New information regarding Alkert Gore, Jr.,
and 1996 fundraising violations is
insufficient and no preliminary investigation
should be triggered.

DISCUSSION: (see attached)"

RECCMMENDATION: I recommand that you not trigger a
preliminary investigation in this mattter
the reasons set out in the attached
memorandum to me.

APPROVE: Concurring Components:

None
DISAPPROVE: Nongurring Components:
None
OTHER:
Attachment
DOJ-VP.00464
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U. S. Department of Justice

Criminal Division

Office of the Assistant Amomney General Washington, D.C. 20530

AUG 24 1398

MEMORANDUM

TO: James K. Robinson
Assistant Attorney General
Criminal Division

FROM: Lee J. Radek
Chief
public Integrity Section
Criminal Division

SUBJECT: Independent Counsel Matter: Albert Gore, Jx.,
Vice President of the United States

The Public Integrity Section has conducted an initial
inquiry into the question of whether there exists specific
information from a credible source warranting further
investigation into wheéther the Vice president of the United
States, Albert Gore, Jr., a covered person under the Independent
Counsel Act Reauthorization Act of 1994 (the Act), 28 U.s.C.

§§ 59.-599, may have provided one or more false statements, in
potential violation of 18 U.S.C. § 1001, to attorneys and agents
investigating his fundraising telephone calls last November. We
have concluded that we have insufficient information upen which
to base any further investigation, and therefore recommend that
this matter be closed. We also have concluded that the new
information we have received does not require the Attorney
General’s determination in the prior preliminary investigation to
be reopened. This memorandum will summarize the information we
received and the results of our review.

- POTENTIAL SECTION 1001 VIOLATION
The Independent Counsel Act

When information is received suggesting that a person
covered by the Independent Counsel Act may have committed a
federal crime, the Department of Justice has 30 days to review
the allegations. At the.end of this period, a determination must
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be made as to whether the information we have is sufficiently
specific and credible to warrant further investigation, and
whether in fact the allegations constitute a violation of federal
criminal law. At the end of the 30 days, the matter must either
be closed, or a preliminary investigation must be triggered. The
purpose of a preliminary investigation, which is limited to so
days, is to determine whether further investigation is warranted;
if so, the Attorney General must apply to the Special Division of
the Court for the appointment of an independent counsel.

If the Attorney General disagrees with our conclusion in
this case and concludes that a preliminary investigation should
be conducted, that decision must be made by August 26, 1998, 30
days after receipt of the information. In that event, the
Special Division of the Court must also be notified that a
preliminary investigation pursuant to the Independent Counsel Act
has commenced.

The Facts

In the Fall of 1997, the Public Integri:
a preliminary investigation into the question of whether the Vice
President may have violated 18 U.$.C. § 607 wh ne made
fundraising telephone calls from his Whits e office. The
investigation resulted in the Attorney Gene ‘s conclusion that
there were no grounds to seek appointment of an independent
counsel for two independent reasons: £first, the overwhelming
weight of the evidence supported the Vice President’'s statement
that he was soliciting soft money contributiens, outside the
scope of section 607’s ban on political fundraising from the
federal workplace, when he made the telephone calls; and second,
established Departmenfal policy precluded prosecutions under
section 607 in the absence of aggravating circumstances, such as
coercion, that were absent there. Given this, the Attorney
General decided that she need not resolve the substantial legal
question of whether section 607 even applies to telephone calls
from a federal office to a private citizen outside the federal
workplace.

v Section conducted

Statements made during th revious investigation: As set
out above, the Vice Presiden:’s explanation was that when he mads
the fundraising calls, he was seeking large, so-called soft money
contributions to the DNC. During the previous preliminary
investigation, we therefore sxplored the question of whether
there was any evidence that would tend to cast doubt on the
veracity of that explanation. One central event that led up te
the fundraising calls was a meeting held ar the White House on
November 21, 1885. .

As part of our preliminary investigation, the Vice President
was interviewed on November 11, 1997, and was questioned about
geveral documents, including memoranda, charts, and analyses,
that are described in a Harold Ickes memeorandum dated Decembex
18, 1995, as having been "reviewed at the DNC budget and
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fundraising meeting on 21 November 1995 in the wap room. "
set forth in cur investigative findings near the end of the
preliminary investigation, the documents deal generally with the
DNC media fund and specifically with plans to raise several
million dollars for paid television ads through the end of 1%9%S.
Within this context, one of the documents, dated November 20,
1995, suggests fundraising phone calls by the "POTUS" and
"VEOTUS™ as an additional way to raise the media budget
shortfall. The remaining pages make up four documents dealing
with DNC media budgets and fundraising projections for the
remainder of the year. The December 18 Ickes memorandum
indicates that the President, Vice Presidsnt, and David Strauss
were among the attendees of the November 21, 1595 meeting where
these documents were "reviewed".

As we

The Vice President, when questioned about this set of
documerits and the November 21, 1995 mee . stated that he did
not recall a discussion at this or any r meeting about the
DNC’'s specific need for both hard and s Toney in late 1995 to
keep the ads on the air. The Vice Presidsnt said that he
believed that the fundraising phone calls probably were discussed
during the meeting. He alsoc recalled that the general topic of
the media fund budget being increased was raised and discussed.
However, the Vice President recalled that he believed, at the
time he made the calls, that the ads were paid for with soft or
non-federal money, c¢laiming that he was not aware that there was
a2 hard money component to the media fund. :

The Vice President stated that based on this erronecus
belief, together with his equally erroneous belief that hard
money contributions were limited to $2000, when he made telephone
calls requesting large contributions to the DNC media fund, he
subjectively believed that he was soliciting a soft money
centribution by the very nature of the request.' 1In fact, the
ads were financed pursuant to a complex regulatory formula
apportioning their cost between hard and soft money, and
individual donors are permitted to comtribute up to $20,000 to
the DNC in hard money, so long as their total hard money

* As set out in our recommendation at the conclusion of the
preliminary investigation in that matter, we did not, of course,
rely solely or even give substantial weight to the mere fact of
the Vice President’s explanation. There was also substantial
independent evidence confirming the Vice President’s statements
that he was in fact soliciting soft money, primarily the repeated
statement from many of the donors that it was their explicit
understanding that they were being requested to make a soft money
donation. 1In addition, in some conversations, it was
specifically suggested by the Vice President that the
contributions could come from corporate funds, which can only be
soft money.
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contributions to all donees do not exceed $25,000. When asked
about portions of other Ickes memoranda, unrelated to the
November meeting, that showed a hard money component te the media
fund, the Vice President said that as a rule he did not read the
Ickes memoranda on these topics.

Recently produced documents: On July 27, 1998, the Vice
‘President’s counsel, Jim Neal, contacted the Public Integrity
Section to inform it that six pages had been recently discovered
that appeared to relate to the November DNC budget meeting.?
Specifically, the documents were copies of documents already in
our possession, with the addition of handwritten notations made
by David Strauss, the Vice President’s former Deputy Chief of
Staff. The documents are attached at Tab A.

One of the documents, entitled *"DNC 1395 Budget Analysis®,
upon which Strauss took notes, sets forth the current DNC budget,
financial status including available loan capacity, and two
options for funding an additional $3 million in wedia above and
beyond the $10 million that had been designated for media in the
1995 budget. The document indicates that the party had borrowed
up to its limit in soft money by the time of the meeting. The
document, under option two {set forth at S(b)}, also shows that,
if an additional $3 million were to be spent on advertising, some
would be borrowed. Given this state of affairs, the necessary
percentage of hard money needed for the ads {variously
approximated in other documents as 30% to 40%) would be almost
completely covered by a hard money loan. The remainder of the
media budget that needed to be "raised" was the soft noney
portion. Consistent with this interpretation c¢f pages one and
two of the document -- that the hard portion of the media budget
could be borrowed leaving the soft portion to be raised -- the
"fundraising projections" set forth on page 3 show that all
recent past and future fundraising events planned for the media
fund were designed to raise soft, not hard, money.

While the document itself does not break down the media fund
inte hard and soft components, the placement of the Strauss notes
on the document raises a suggestion that the hard money component
to the media fund may, in fact, have been discussed at the

? all such documents were requested by us during the course

of the preliminary investigation, but these documents were not
produced at the time. Neal stated that he did not know why these
documents were "missed" during the search for documents conducted
last £all. The Campaign Finance Task Force is conducting an
inquiry to deterwine whether an investigation is warranted into
the failure to produce these documents previously.
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November 21, 1955 meeting attended by the Vice President.’
Specifically, Strauss’s writing -- which notes *65% soft/3s%
hard" opposite the term "media fund" -- appears to reflect a
phrase that may have been used at the meeting to describe the
approximate proportions of hard and soft wmoney used by the DNC to
purchase television ads during this period.

- The Strauss notes also include what may be a statement of
the hard money limit for gifts to the DNC. Specifically, the
note just below the "65%/35%" includes what appears to be an
attempt to define soft money from the DNC’'S perspective as
"corporate or anything over $20 k from an individual.* 1In
addition, while not clearly written, a second notation that
appears to say "hard limit $20k" appears on page 2 of the “DNC
budget analysis" document opposite option 2 in the Analysis
document

These new documents, then, raised some zew questions
concerning the Vice President’s statements asout hig
understanding of the DNC's efforts to fund the nedia campaign.
The Strauss notes suggest that during the November 1938S meeting,
both the fact that the hard money limit on domations to the DNG
was $20,000, ard that the media campaign was funded by a mix of
hard and soft money may have been mentioned. Because the Vice
President was present for a portion, if not all, of that meeting,
and may have heard, understood and remembered these points, these
notes thus suggest the possibility that his subsequent statements
that he believed at the time that hard meney donations were
limited to $2000 and that the media campaign was funded only by
soft money way have been false.

For example, the "65% soft/35% hard" note, if it reflects
something that was said at the meeting about the media fund, mnay
suggest that the Vice President was told in the course of the
meeting that this fund, for which he was helping to raise noney
in part through the fundraising calls, had a hard money
component. Moxeover, the entries that seem to relate to the
individual hard money limit -- "corporate or anything over $20K
from an individual® and "hard limit $20K" --may indicate that the
Vice President was told that individuals could give up to

? Before receiving the dccuments, we knew from previous

Strauss interviews that he took notes during meetings and often
used quotation marks to indicate verbatim statements. He also
told us that after he took his notes it was his practice to write
a file title on the top of the document and give it to his
assistant to file in the appropriate drawer in the 0ld Executive
Office Building. This background and the fact that several
phrases appear in quotation marks immediately suggested to us
that Strauss’s notes may reflect things that were said during the
November 21, 1395 weating.
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$20,000, not $2000, in hard money per election cycle to the DNC
at that same meeting.

We should make it clear at the outset that we did not view
this matter as being one in which we were examining an allegation
and evidence of a potential crime to determine whether facially
sufficient information could be disproven, thus eliminating the
need for a preliminary investigation, as has been the case in
numerous independsnt counsel matters. Standing alone, the
Strauss notes are not, in our view, sufficient to support a
conclusion that the Vice President may have been naking a false
statement, though it does open that possibility. Rather, based
on concerns created by the notes, we determined to reexamine the
circumstances of the November 19%5 meeting in the course of a 30-
day initial inguiry to explore whether there might be additional
evidence supperting the chain ¢f inferences necessary to reach a
conclusion that the Vice President may have lied, sufficient to
warrant further investigation.

We specifically sought any information suggesting that the
Vice President may in fact have heard and comprehended the facts
noted by Strauss; such an inference would be supported, for
example, by information that these facts were discussed in
sufficient detail and focus at the meeting that many other
attendees specifically recall them, or that the Vice President
made comments or asked questicns in the course of the discussion
that would seem to reflect an active understanding of the
details, or that the participants recall any affirmative
discussion of a need to raise hard money for the media fund. We
found no such evidence. Indeed, the range of impressions and
vague misunderstandings about these matters among all the meeting
attendees is striking, and virtually eliminates any reasonable
inference that wmere attendance at the meeting necessarily would
have gserved to communicate an accurate understanding of the facts
as reflected in the Strauss notes.

Subsequent investigation:; In an effort to determine whether
the apparent disparity between what the Vice President told us he
believed at the time he nade the calls and what the Strauss notes
indicate may have been said at the meeting warrants further
investigation, we set out to interview the attendees of the
meeting.* As a threshold matter, the evidence we gathered

¢ Of the 12 participants that Ickes identified in his
December 18, 199% memorandum, nine have been interviewed. A
tenth, George Stephancpolous, has cestified in a Senate
deposition that he did not recall this meeting and, if he did
attend, he would have left after 5 minutes. Of the remaining
two, Don Fowler is scheduled to be interviewed the afterncon of
August 24th and we are working on a proffer from the President.
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during these interviews indicates that the Vice President did
attend a meeting on November 21, 1998 where the DNC media fund
was at least discussed. :

Only the author of the notes, David Strauss, could confirm
that the notes in fact reflected things that were said during the
meeting, and Strauss’s confirmation is based on his note-taking
practices rather than on any independent recollection of what was
said at the meeting. Neither Strauss nor any other attendee
could explain the meaning of the phrases or otherwise provide a
recollection of the meeting that could tie specific entries to a
given topic. :

While some of the meeting attendees had a vague recollection
of some of the topics of discussion, only one, Leon Panetta,
suggested that the use of hard money was discussed in connection
with the media fund. Significantly, with the exception of the
DNC officials and those few White House officials who had a prior
working knowledge of the media fund, none of the attendees walked
away from the meeting with an understanding :that the media fund
required a mix of hard and soft money. Moreover, no participant
recalls a mention of $20,000 as the hard money limit for
donations to the DNC.®

When asked about circumstances that might establish whether
or not the Vice President comprehended the toplcs discussed, no
one recalled a specific question or comment made by the Vice
President. No one recalled whether or not he was there for the
entire meeting; nor did anyone recall whether anyone interrupted
the meeting to confer_with him or to have him take a telephone
call. Some volunteered that it was not unusual for the President

In addition, we received on August 18, :998, a copy of the
President’s unredacted schedule for this November date that lists
a few more potential attendees. One, Doug Sosnich, had little
recollection of this meeting and no recollection of a hard/soft
money discussion in connection with the media fund. The
remaining two Brad Marshall and David Gillecte, are scheduled to
be interviewed during the afternoons of August 24 and August 25.

5 This does not mean that we conclude that this fact was not
mentioned; indeed, we consider the Strauss note to be reasonably
persuasive evidence that it was. Rather, it leads us to the
conclusion that whether or not it was menticned, it was not an
issue sufficiently central to the meeting or discussed in
sufficient detail that it made an impression on any of the
attendees. Thus, there are no grounds to conclude that it is
reasonable to believe that merely because the fact may have been
mentioned in a meeting attended by the Vice President, he was
lying two years later when he stated that his understanding at
the time was to the contrary.
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and Vice Prgsideng to be interrupted during such meetings. One
witness, Brian Bailey, recalled that the two may have conferred
with each other a couple of times during the meeting.

The results of our interviews are set forth below:

David Strauss, Deputy Chief of Staff for the Vice President
during this period, had no specifiec recall of the meeting held on
Tuesday, November 21, 1995, in the Map Room at the White House.?
He did confirm that the handwriting on the documents recently
turned over is his. He also noted that, based on his habit and
practice, he could say that the pages were part of a packet
handed out during the meeting and the words noted in his
handwriting were things said during the meeting that he recordegd
as they were said. Strauss said that he took notes during thig
and other meetings to assist him in his own role as “booking
agent” or scheduler for the Vice President. The notes wexre not
taken for the benefit of others and he does not believe that
anyone else relied upon the notes that he tcok during the
November budget meeting.

Turning to the notes themselves, Strauss could not rscall,
who might have uttered the words "65% zoft/3 nard"; “"corporate
or anything over $20k from an individual®; or *hard money limit
$20k" during the meeting. He was unable to provide an
explanaticn about what each of the phrases might have meant
within the context of the meeting. He did not recall the issue
of "hard" and "soft" money discussed by those attending but noted
that these issues were often discussed at DNC budget meetings.
Strauss was also unable &o say whether the words were used with
regard to the media fund, the DNC's operating budget or something
else. Finally, he could not recall whether the Vice President
participated in the discussion regarding these topicg, whatever
the context might have been.’

¢ while the FBI’s 302 at several poincs attributes

information imparted by the witness to his recollection, Strauss
repestedly said during the interview that he had no recollection
of the meeting. Thus, many of the statements set forth in the
302 that appear to provide information about this meeting in fact
were the witness’s inferences based in whole or in part on the
documents, his notes on the documents, and his general knowledge
of the way things worked both at the White House and DNC.

? Strauss concluded, based on his handwritten notes with
quotation marks opposite "VP®, that the Vice President
participated in the portion of the meeting that dealt with
fundraising issues. Like everything else about the meeting,
though, Strauss could do no more than confirm that, based upon
his notetaking practices, the statements written on the page were
made.
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With regard to his own understanding of the DNC‘s use of
funds, Strauss confirmed that he was aware that the DNC used a
mix of hard and soft money in its budget. However, he said he
was not familiar with the DNC media fund. He also said he had no
knowledge of the ratic between hard and soft money in the fund,
or even if the fund had a hard money component. Strauss learned
of the DNC's overall need for a mix of hard and soft money
because, as the Vice President’s political scheduler, he wasg
often told that the. fundraising events that needed to be
scheduled were either hard money events like the Saxophone Club
meetings, designed to raise lots of smaller donations, or "high
roller” fundraising events, designed to raise soft moneay.

Leon Panetta, the President‘s Chief of Staff, recalls
attending this and one or two other DNC budget meetings in 1995
also attended by the President and Vice Presicent. While the
earlier meeting or meetings dealt with the overall DNC budget, he
indicated that the Ickes memoranda lead him to believe that the
one in November was focussed on the need to raise additional
money for the media fund. Panetta admitted that these were not
the types of meetings where he paid a lot of attention to
details. However, he was able to confirm that the Ickes
memoranda was the kind of material usually passed out and the
subjects covered were the kind of topics upon which the
discussion would be based.

Panetta recalls a discussion of what would have to be raised
poth in hard and in soft dollars during the meeting. He added
that since the Ickes memoranda clearly indicates that the major
issue during the meeting was the media fund, ke is able tg say
that these topics would have been raised in connection with the
fund.? He has no recollection of whether it was mostly soft or

* Strauss noted that this DNC budget neeting was a "big

one" since the President and Vice President were in attendance.
He distinguished it frem regular Wednesday "money meetings* in
the Ward Room of the White House that were attended by Strauss
and others but not the principals. Strauss also attended the

Wednesday "money meetings® in the Ward Room of the White House.
Several witnesses who attended these Wednesday meetings on a

regular basis confirmed that the DNC's specific needs for hard

and soft money were typically discussed in some detail in this
forum.

° Panetta was interviewed twice by telephone. In the first
interview, he began by saying he had no specific recollection of
the November meeting. Midway through the first interview,
though, he stated that he recalled a discussion of hard and soft
money but believed it was within the context of the overall DNC
budget, not the media fund. When questions arose after this
interview about whether Panetta recalled a hard money component
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mostly haxd that was needed at the time." And while he had a
"sense® that everyone in the room at the time understood what was
being discussed, Panetta could not recall any particular detail
that led to this conclusion. Panetta added that he thinks there
was always a reference to what kind of momey -- hard or soft --
needed to be raised at the time in the course of the other budget
meetings attended by the Vice President. He believed these
discussions included references to the media fund and other
segments of the DNC budger.!®

being discussed at this meeting or at other meatings and private
talks with Ickes, a decision was made to ask the witness te
clarify his recollection in a second interview.

By the second "terview, Panetta firmly stated that the
discussion of hard and soft money was within the context of what
needed to be raised for the media fund. When pressed to separate
his recollection from the content of the Ickes memoranda, he
admitted that he believed the topic of hard

wmade in the context of raising

the Ickes memoranda clearly ir
driving force® and "main topic® of the mes

was the "main

' panetta initially said that he recalled a discussion of

how much soft and how much hard money was neseded and what kind of
fundraising events could be doane to reach these goals. When
asked what he specifically recalled about the phone calls and
other events set forth on the back page of the Strauss notes
(November 20, 1995 memorandum), Panetta said he recalled that the
phone calls were one way Lo raise soft money. ¥%hen asked whether
he specifically recalls this being said in the meeting, though,
the witness said it was only a "general memory" and added that it
"seems to make sense". He then backed away from the statement
saying he believes that there was not a "specific breakout" in
the meetings but, instead,.a general discussicn about the need
for a lot more money to be raised which could only mean a large
time commitment from the President and Vice President. It should
be noted that in the first interview, he did not recall any
discussion concerning hard and soft money relating to che
telephone calls.

*  There is some question as to the accuracy of Panetta's

memory in this regard. 1In his first interview, Panetta only
ventured it was possible that the topic was raised during other
meetings. While we have found one DNC budget meeting scheduled
in the Map Room on June 8, 1995, the Vice President’s schedule
indicates he was not in attendance. Morsover, it appears the
Media Fund was not an item in the DNC budget during the Spring
and Summer of 1995. Documentary evidence indicates that the 510
million Media Fund, increased to $13 million in Novembexr 1995,
was not added to the DNC budget until October 1, 1995. This is
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said he never understood the difference between the media fund
and the money needed to run the DNC overall operating account
since there was not separate bank account for the media campaign
only a designation on how much needed to be spent on advertising.
Instead, he remembers the participants discussing the fact that a
fundraising strategy was badly needed given the increasing debt
caused, in part, by media spending. He recalls a discussion
about’ paying the DNC bills and raising more money or acquiring
more debt to pay for the extra television ads the White House had
already said they may want.

Rosen did not recall a discussion of hard money with respect
to the media fund. Moreover, he volunteered that these issues
were not likely to have been discussed at this meeting since soft
woney, not hard money, was needed at the end of 1995, He recalls
that the DNC Finance Division that he chaired was told, toward
the end of 1995, that soft noney for the media fund, not hard
money, needed to be raised. He added that hard money was not an
issue at the end of 1995 because the direct mail solicitation
campaign, one of the major sources for hard money, normally sent
cut solicitations at the end of December and hard money would be
coming in at the beginning of the year. Accordingly, the focus
of the fundraising proposals presented to the President and Vice
President during the November meeting was on raising soft money
from large donors through the end of the vear.!

Ronald Elain, Chief of Staff for the Vice Fresident,
confirwed his presence at the meeting but did not recall any
discussions about the DNC media fund. In fact, Klain, who was
attending one of his first meetings after taking the job of Chief
of Staff, claimed that he was not aware of the media fund even
after the meeting. He states that he learned that the fund was a
me2ans by which the DNC could buy commercials in meetings held_:
after November. Instead, Klain recalled that the meeting
focussed on the status of DNC fundraising and the need to raise
additional money. Consistent with this memory, Klain recalled
that the meeting participants, especially those from the DNC,
were seeking to ensure scheduling commitments from the President
and Vice President, for events and telephone calls, to help meet
fundraising goals. Klain added that his role at the meeting was
to accompany the Vice President and learn how the White House
worked while Strauss, as Deputy Chief of $taff, was responsible

*  Rosen said that he helped put together the November 20,

1995 memorandum (See last page of Attachment at Tab 1A} that
mentions telephone calls and additional events which required
participation from the President and Vice President. The
wemorandum was generated because the White House wanted a proposal
on what the DNC needed, in terms of a commitment of the principals,
to raise wmore money to fund additional media ads.
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for scheduling fundraising events that were discussed at the
meeting with the DNC.

While Klain entered the meeting with a general understanding
of the distinctions between hard and soft money and the DNC's
need to raise both, he did not recall any discussion of hard and
soft money issues during this meeting. Klain volunteered that it
was not until the Spring of 1996 that he learned that the media
fund had a hard money component, when Harold Ickes tied the need
for the Vice President to participate in hard wmoney fundraising
such as Saxophone Club events to the DNC media campaign. Klain
did not share this knowledge of the media fund composition with
the Vice President. He is unaware of whether the Vice President
knew that the media fund had a hard money component.

Klain had no specific recollection of any of the phrases
contained in the Strauss notes being uttered during the meeting.
He did state, though, that the phrase "need for 8 million in next
5 weeks" was consistent with his memory that the primary topic of
the meeting was a need to raise additional money for the DNC.

Brian Bailey, formerly an Assistant to Erskine Bowles,
Deputy Chief of Staff tc the President, recalls both attending
the meeting and preparing a document that may have been discussed
by meeting participants. Bailey explained that because of his
educational background in business and accounting, in the Summer
of 1995 Ickes began assigning him the task of analyzing DNC
budgetary information. Through at least the end of November,
Bailey served as Ickes’s assistant "working the numbers" provided
by the DNC. In conneetion with this task, Bailey prepared a
memorandum titled "DNC 1995 Budget Analysis®. While he is not
sura, he believes that this document may have besn included in a
handout given to the maeting participants. It was his role as
Ickes’s DNC budget analyst, though, that led to his attendance at
the November meeting, the only meeting he attended with the Vice
President and President.

Bailey recalls the purpose of the meeting was Lo present to
the President and Vice President information regarding the status
of the DNC budget generally including debt, borrowing capacity,
and future expenditures, especially those involving the media
buys. 1In this connection, Bailey recalls a discussion about
future fundraising events and projections on how much money could
be raised by these events. _An important topic was the Media Fund
and options for meeting projected shortfalls. According to
Bailey, DNC personnel, including Don Fowler and Marvin Rosen, may
have led this portion of the presentation.

Bailey also recalls a discussion of hard and soft money
during the meeting, stating that Strauss’s note setting forth a
65/15 split sounded familiar. Significantly, in spite of his
familiarity with the DNC budget, he could not say what these
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references to hard and soft money or the proportions might have
related to. In fact, Bailey conjectured one of three
possibilities. First, that the reference was to the composition
of the media fund. Second, that the reference was to the total
amount of hard and soft money that the DNC had on hand. Finally,
he noted that the reference to hard and soft and the 65/3s
proportions may have related to the rate or proportions that the
-DNC.was raising their funds. Bailey eliminated the second
possibility only after he was shown that the documents that he
prepared clearly showed that the DNC’'s current funds were not in
fact split 65/35 at the end of 1995.

Bailey stated that he did not recall any discussion of hard
and soft money as it applied to the media fund or the Vice
president’s plans to make fundraising telephone calls. Bailey
recalls that the media fund was discussed but he also said he did
not know whether the media fund had a hard money component. He
had no specific recollection of any of the other phrases in the
Strauss notes. Balley, like the Vice President and Panetta, did
not leave the meeting with an accurare unders ing of the
$20,000 hard money contribution limit to poli al parties; he
believed the limit was $1000.

Scott Pasterick, DNC Treasurer from May, 189S through
January, 1997, recalls the purpose of the November meeting was to
discuss the overall budget of the DNC. He did not recall any of
the phrases on Strauss’'s notes being said at the meeting. While
he did recall a discussion regarding the amount of hard and soft
money the DNC had in their accounts, he remembers this as
directly related to the overall DNC budget. He also recalls a
discussion abcut how the DNC could only spend soft money if they
had a particular balance of hard money. Pasterick did not recall
a discussion at this or any other meeting attended by the Vice
President relating to hard and soft money issues as they applied
to the media fund.s

Pasterick confirms what others have said about the meeting
providing an opportunity for the DNC to give a presentation to
the President and the Vice President on the topic of their

¥ pasterick stated his belief that two concepts were

. widely understood or "common knowledge" among White House
officials: that every DNC expenditure during a federal campzaign
was required to have a hard money component and that soft money
wag corperate and anything over $20,000 from an individual,
However, Pasterick was unable to provide any information to
indicate that the Vice President was aware of these facts.
Moreover, our interviews with other White House officials,
including former politicians such as Leon Panetta, show that
these concepts are in fact more commonly not known.
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budget. He describes the role played by the principals as one of
listening while DNC officials did the presenting.

Harold Ickes, the President’s Deputy Chief of Staff in
charge of political matters, recalls that he requested the
November 21, 1395, meeting in order to establish the DNC's
fundraising accomplishments and to review "budgetary
assumptions®. Ickes has no specific recollection of two
‘memoranda that he wrote just before November 21st suggesting a
meeting to "develop a fundraising program to raise additional
funds for media for 1995 and early 1936". He noted, though, that
it was "falr to say" that these two documents referred to the
meeting eventually attended by the President and Vice President
in the Map Room. To set up the meeting, Ickes cleared a
"manifest"” and list of attendees with Leon Panetta, who in turn
cleared both with the President, before the meeting was put down
on the final schedule.

Ickes recalls that he chaired this and similar meetings on
DNC budget topics. He started by laying oun e agenda and
purpose of the meeting and defining the issues that .needed to be
discussed. He then made his presentation br ing the President
and Vice President on the current financial tus of the DNC and
projected financial needs. According to Ickes, future
fundraising issues were also discussed with the principals since
the two were an integral part of the DNC fu ising effort and
future events affected their schedules. During Ickes’'s
presentation portion, attendees from the DNC would be called upon
to present specific information on various topics.

When asked about the Strauss notes, Ickes not only did not
recall the handwritten phrases being uttersd at the meeting but
also expressed coubt that these topics would have been discussed
in the level of detail reflected in the notes. Specifically,
Ickes recalls giving the opening statement and presenting
"aggregate" information regarding the overall DNC budget as a
prelude to a discussion of fundraising events that reguired the
commitment of the President and Vice President. As a possible
explanation for the Strauss phrases, Ickes ventured that Strauss
may have been making notes to himself in greater detail than the
actual discussion at the meeting since Strauss was very
sophisticated on matters of hard and scft money and political
contributions .

¥ As evidence of Strauss‘s sophistication, Ickes noted

that Strauss was a regular at the Wednesday money meetings where
discussions of DNC finances including soft and hard money was
often discussed in detail. While his active participation in the
meetings was infrequent, according to lckes, when Strauss did
speak up, it was clear that he understood the topics being
discussed.
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Finally, while Ickes claims he had no specific recollection
of a discussion, he was sure that references were made to hard
and soft money during the meeting. By way of explanation, he
pointed out several references to this topic in the memoranda
reviewed at the meeting. He noted, though, that this
presentation was meant to be an overview and not a detailed "line
by line™ discussion of the budget. Importantly, Ickes does not
regall a detailed discussion of the media fund, or the issue of

hard and soft money as it applied to the fund, being discussed
during the meeting.

Robert Watson, DNC Chief of Staff during this pericd, is
certain that he attended cnly one meeting on the DNC budget with
upper level White House officials. He recalls the meeting was
attended by the President but did not recall whether the Vice
President attended. Watscn remembers that the meeting occurred
during the Summer of 1935. Also in attenda were the First
Lady, and Bruce Lindsay. He provided a photocyaph of a meeting
dated June 8, 199S.

r

Watson did not recall a November meec
recognize the Ickes memoranda or the Strauss
unsure whethexr the DNC media fund consisted ¢
money but believed it might since DNC expendi
required a mix.?’

P did not

5. Watson was
d and soft

s generally

The Vice President, when interviewed, z5zin confirmed that
he attended the November meeting stating, agzin, that the overall
status of the DNC budget was discussed as wall as sources of
income including direct mail and fundraising events and expenses
such as the media campaign. In summarizing purpose of the
meeting, the Vice President said that the prssentation was aimed
at showing-that the DNC had predictable expenses such as payreoll,
travel, and overhead and, if they were alsoc expected to pay for
issue-related television commercials, they would need some
fundraising help from the principals. He notad that he and the
President did not often attend these types of meetings but they

uou

On the other hand, as noted above, Strauss in his interview
claimed he knew very little about DNC budgeiary matters, stating
unequivocally that he took down what was said at this meeting
without understanding many of the topics being discussed.

17 After Watson's interview, we learned that his
recollection is at odds with photographs and Secret Service
records that establish his presence at the November meeting. His
interview makes it clear that he has no memory of the November
meeting, however, and it is possible that he was only present for
a short time. As noted above, the Vice President’'s schedule
indicates he was not at the June meeting.
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were present at this meeting to participate in the discussions
and to give guidance on the topics being discussed.

The Vice President was unable tc refresh his menory by
reviewing the Strauss notes and, consistent with hisz last
interview, he again stated that he has no specific recollection
of things that were said at the meeting." Again, he dig not
recall a discussion of hard and soft money in connection with the
media fund. While he was aware that other varts of the DNC‘s
budget had hard and soft components, he heard nothing during this
meeting, or in any other setting during this period that
challenged his belief that the media campaign was being paid for
by soft money. Instead, the Vice President remerbers being taold
that the DNC needed soft money to keep the commercials on the
air. He also recalls a general discussion relating to the need
to raise more money for television and other DNC expenditure
items to avoid going deeply into debt. He 1 the meeting with
the goal and inctention of raising this money for the DNG.Y

In an attempt to explain why Strauss may
things during this meeting that he digd not, Vice President
neted. consistent with the statemencs of other witnesses, that he
was often interrupted during thess meetings. He also noted that
he would typically sit next to the President and often consulted
with him on topies other than what was being discussed at the
meeting in front of him, which corresponds with Bailey's memory
of what happened during this meeting. He admitted that the DNG
budget was not a topic that interested bim noting that this could
explain why he did not hear, or comprehend, some of .the items
discussed during the meeting. Finally, the Vice President said
he knows Strauss to be 3 truthful and diligent persen but,
nevertheless, affirmed that hs did not hear the things written in
Strauss’s notes during the November 21, 199S meeting.

have heard certain

¥ After reviewing the statements attributed to him and get

apart by quotation marks, the Vice President could not recall
saying these words but confirmed that at least two of the
statements were the kind of thing he would have said since he
believed his job was to ease the burden on the President by
taking more of the fundraising resporsibilities.

¥ when asked where his belief that the media fund was only
composed of soft money originated, the Vice President recalls
that the notion may have arisen from something he heard at the
Wednesday night "residence" or strategy meetings. He speculated
that it may likely have come from things said by Dick Morris, who
was an advocate of the media campaign and actively pushed the
television ad initiative by pointing out that soft money could be
used to buy the air time.

-DOJ-VP-00481



161

18
Legal Analysis
The false statement statute provides, in pertinent part:

Whoever, in any matter within the jurisdiction of any
department or agency of the United States knowingly and
willfully . . . makes or uses any false writing or
document knowing the same to contain any false,
fictitious or fraudulent statement or entry, shall be
[quilty of a felony].

18 U.S.C. § 1001. To obtain a conviction under § 1001, the
government must prove (1) a statement, (2) falsity, (3)
materiality, (4} specific intent, and {5} agency jurisdiction.
United States v. Hor—-ing, 916 F.2d 1543, 1546 (1990).

Turning to the facts developed in our 3¢ day inquiry, the
"statement"; "materiality"; and "agency jurisdiction” elements
for each of the statements at issue in the allegation are easily
astablished. Clearly, the words uttered by the Vice President
during the interview qualify as statements Ior purposes of

section 1001L. As noted above, the subject matter ~- hard money
component to the media fund and legal limits for hard money gifts
to the DNC -- are relevant, and therefore material, since they

describe the state of mind or intent of the Vice President at the
time he made the fundraising telephone calls from his West Wing
Office. Finally, because the agents and at:zorneys to whom the
Vice President made his statement were investigating federal law
violations, the "agency Jjurisdiction® element is met. The issue
of specific intent camnot be considered during the initial
inquiry.

The element of falsity should not be confused with the
element of the state of mind required to commit the offense in
this case. The guestion we have explored during the initial
inquiry is whether there is sufficient information that the Vice

President’s statements -- (1) that he believed the media fund was
financed with soft money and (2) that he believed the hard money
donation limit was $2000 -- were false to warrant further

investigation. The state of mind required tc commit a violation
of section 1001 is "knowingly and willfully,® and whether the
Vice President made an otherwise false statement knowingly and
willfully is something we cannot explore in the course of the
initial inquiry. In the words of the Act, we are not permitted
to c¢lose a matter at the end of the initial inquiry period based
on a determination that the subject "lacked the state of mind
required for the violation of criminal law.® 28 U.S.C.

§ S92(a) (2) ((B) (i). However, whether or not the Vice President
believed at the time that the hard money limit was $2000 and that
the media fund was financed through soft money goes to the
element of falsity, and can thus be explored under the normal
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standards of information sufficient to warrant further
investigation.

We note that were explorations of the truth or falsity of
statements about beliefs considered to be subject to the state of
mind restrictions in the Act, the Act would require that every
‘such statement trigger the Act, whether or not the undexlying
belief was true, since it is the truth or falsity of the
statement of belief that is at issue, not the underlying fact.
Furthermore, we could only close the investigation without
appointment of an independent counsel if we could develop "clear
and convincing evidence" that the subject in fact had such a
belief -- a standard that would be virtually impossible to meet
in most cases. If we were barred from exploring whether there
was evidence that a statement concerning ones belief was false on
the theory that it is a matter of state of mind, we would be in
the bizarre situation in which we could assess the truth or
falsity of a statement such as “my assistant called and cancelled
the appointment,* but not "I believed my assistant called and
cancelled the appointment.’ We would have to trigger on the
latter statement whether or not the assistant in fact called, and
furthermore would not be able to close without appointment of
independent counsel without affirmative, clear and convincing
evidence that in fact the witness believed his assistant made the
call.

an

Thus, the question here relates to the statutory element of
falgity -- whether the evidence uncovered during the
investigacion is sufficiently specific and credible to support a
conclusion that further investigation is warranted inte whether
the Vice President’s statements concerning his beliefs about the
media fund’s financing and limitations on hard meney
contributions were false. Specifically, because no one
interviewed could remember, let alone explain, the use of
Strauss’s terms "hard limir $20k" and "corporate or anything over
$20k from an individual” in the meeting attended by the Vice
President, we are left with no evidence to support a conclusion
that the Vice President’s statement that he believed the legal
limit for hard monay gifts to the DNC was the same as the limit
for in?ividual candidates -- $2000 per election cycle -- is
false.®

*  As noted above, Panetta, who claimed at times to have a

recollection of the meeting, is unaware that individuals can give
up to $20,000 in hard money to the party per election cycle.

When interviewed, he admitted he was only knowledgeable about the
limit of $1,000 imposed on gifts teo individual candidates.

Furthermore, like Panetta, Gore’s background is as a
congressional candidate, and he explained that from that
experience he gained his understanding of the hard money
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Cn the second statement, the only evidence that the Vice
President’s statement regarding his belief that hard money was
not used to purchase DNC media ads is false rests on Strauss’s
belief that the words "hard" and "soft" were uttered in z meeting
attended by the Vice President, and Panetta’s memory that the
raising of hard money was discussed in what must have been the
media fund context. We have uncovered no evidence that the Vice
President heard or understood the reference.

Moreover, the documents reviewed at the meeting show that
soft, not hard, money was needed at the time the phone calls were
discussed, which would suggest that raising seoft, not haxd, money
would have been the major focus of discussion at this meeting.
Finally, these same documents provide a strong indication that
the Vice President lacked any motive to lie in his interview.
The DNC was poised to borrow virtually all the hard money
necessary for the ads, leaving only soft money to raise in the
phone calls and other events through the end of the year. Thus,
even if the Vice President knew that both soft and hard mon
were used to pay for the rediz campaign, the fundraising
telephone calls upon which he was about o ambark were needed to
raise soft money, and he would have had no need to misrepresent
the facts in order to support his statement that the calls were
soft money fundraising calls.

Y

Thus, it is our conclusion that the initial inquiry 4id not
develop sufficient evidence to warrant further investigation into
the question of whether the Vice President’s statements, in his
interview, regarding his state of knowladge or belief at the time
he made the fundraising calls were false. First, the evidence
that statements were in fact wmade during the November meeting
that contradict the Vice President’s interview statements is
weak. Taken alone, Strauss’'s notes are both cryptic and
ambiguous, and not even clearly from the meeting. He has no
independent memory of what was said or what his notes mean.

While we believed, upon our first review of the notes, that they
indicated that both the split of hard and sof: funds used to
finance the media campaign and the $20,000 hard money
contributicn limit to the DNC were discussed at the meeting, it
is telling that the actual attendeess at the meeting either do not
recall such a discussion, beliesve that these comments were not
made, or offer a different explanation for the notes.

Panetta’s statement is also far from unambiguous. He
changed his statement concerning the meeting three times in the
course of two interviews., He began the interview with no
specific recollection of the meeting. His first impression was
that there would have been references to hard money during the
meeting because, he said, the Ickes memoranda had references to

VP-00484
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hard money. He went on to state that the references would have
been to the overall DNC budget. Later, in his second interview
Panetta offered another explanation, claiming now that the ’
references to hard money had to be in connection to the
additional funds needed for the media fund. When asked abaut the
change in his rendition of the meeting, he admitted that he was
relying on what the Ickes memoranda told him the meeting was
about rather than his recollection.

Weak ag the evidence is, we do conclude, however, that the
notes, together with Panmetta’s evolving memory, support a
conclusion that some sort of statement may have been made by
someone at the meeting to the effect that the media campaign was
funded by a mix of hard and soft money and that individuals could
give up to $20,000 in hard money to the DNC, Even assuming this,
however, wa have developed no evidence that the Vice President
heard the statements, understood the statements, or retained the
information imparted. No one recalls him participating when
these topics may have been discussed. Moreover, no one recalls
him saying or doing anything cutside of this mesting that would
indicate that indeed he knew, whether becauss atcended the
November meeting or some other way, that the media fund was not
all soft money or the hard money limit to the DNC was $20,000.

Conversely, our inquiry has uncovered a wealth of evidence
that other meeting participants, most of whom had more
involvement in DNC budget topics and fewer other issues to
concern themselves with than the Vice President, also failed to
hear, understand, or retain the meeting statsments. No one but
Paretta recalled a mermtion of hard money in connection with the
media fund. The list of people who attended the meeting yetr
failed to comprehend this hard money component included Brian
Bailey, who spent several months crunching the DNC budgetary
numbers for Ickes, Robert Watson, Chief of Staff at the DNC, Ron
Klain and David Strauss, both with extensive political
backgrounds. It is worthy of note that if the existing
information is sufficient to warrant investigation of thes Vice
President based on his statements concerning his understanding of
the hard money component of the media fund and the hard money
contribution limits, each of these other meeting attendees have
provided statements concerning their own understanding which is
also at odds with the Strauss notes, and thus would have to be
investigated as well for making false statements.

At least two inferences may be drawn from the consistent
inability of the meeting participants to recall a mention of hard
money in connection with the media fund. First, contrary to
Panetta’s statement, thexe may not have been such a discussion.
The notes may have been a general discussion of the hard versus
soft components of the overall DNC budget. Alternatively, the
discussion way have been so brief that all but one participant
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failed to hear or retain the significance of the point being
made .t

An analysis of the documents passed out at the meeting
cffers additional support for the second possibility. It
suggests that the need for soft money, as opposed to hard money,
was the primary focus of this meeting. As noted above, the "DNC
1995 Budget Analysis® indicates that the party had borrowed up to
its limit in soft money by the time of the meeting. The
document, under option two (set forth at $(b)}. also shows that,
if an additional §3 million were to be spent on advertising, some
would be borrowed. Given this state of affairs, the necessary
percentage of hard money needed for the adds ({varicusly
approximated in other documents as 30% to 40%) would be almost
completely covered by a hard money loan. The remainder of the
media budget that needed to be "raised" was the scit money
portion.

In conclusion, it should be noted that
Marvin Rosen’s recollection that soft money
for the media fund at the end ¢f 1995 leaves
rhe Vice President to provide a false statemen out the media
fund. Stated differently, the Vice President had little reason
to lie about his mistaken beiisf since the documents apparantly
discussed during the November meeting appezar £o show that soft
money was what he needed to raise in the events and calls being
planned for him.

dzecuments and

REOPENING OF PREVICUS DETERMINATICON

As a necessary corcollary to the conclusion rzached zbovs,
the notes do not provide any more evidence that the Vice
President viclated section 607 when he made the calls, and thus
it is our view that there is no necessity Lo reexamine the
conclusion reached by the Attorney General last vear that no
independent counsel need be appointed to determine whether che
Vice President violated section §07 when he made fundraising
telephone calls from his White House office. There is no
information in these notes that would tend to suggest the Viece
President was in fact soliciting hard money contributions when he
made the calls. Moreover, the recently produced evidence has no
effect on the determination, made last December, that pursuant to

2t » related possibility is that the connection between the
"issue ads" and soft money was so pervasive by the late Fall of
1995 that those meeting participants not familiar with the
details of the DNC budget failed to pick up on the fact that
there was a hard money element. This strong associacion between
the concept of soft money and this media campaign is evidenced by
public references to the television spots as *soft money ads® by
a variety of public figures, including Representative Dan Burton.
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established Department of Justice policy the absence of an
aggravating circumstance makes prosecution for a section 6§07
viplation unwarranted.

New Evidence and Resultg of Section 6G7 Investigation

When on December 2, 1997, the Attorney General notified the

“court of her determination not to seek an independent counsel,
she cited two reasons. First, she noted that evidence that the
Vice President may have violated section 607 is insufficient to
warrant further investigation. Second, she told the court that
even if the evidence suggested a violation, established
Department of Justice policy required that there be aggravating
circumstances before a prosecution under this statute is
warranted. No aggravating circumstance wag uncovered during our
investigation.

in summarizing the basis for her the evidence
was insufficient to warrant further is the Attorney
General, im her Notificaticn to the ¢ “wealth of
affirmative evidence" that had nothin the Vice

PRt

President’s understanding of ¢ .
demonstrated that the Vice Presiden: was n
money in his telephone calls. Noted was the
evidence was uncovered that
knew of the Democratic Natio mittee’ s C) practice of
reallocating a portion of large contributicns :c hard money
accounts. Alsoc cited was the absence of nce showing that
the Vice President asked for funds zo suppo e election of any
federal official, including himself. Tt wa cher noted thact
donors who understood the concepts of hard a: 2Lt money
interpreted the Vice President’s request to be fSor soft money and
many of the these donors recall that the conversations focussed
on soft money. In addition, the amounts recuested by the Vice
President suggested a soft money request and, in some cases, his
requests focussed on corporate contributions which could only be
soft money contributions. Finally, the Attcrney General noted
that the donations made in response to the Vice President’s calls
were, in the vast majority of cases, handled by the DNC as soft
money.

evertheless,
citing hard
T that no
Vice President

It remains undisputed that a major share of the media
campaign was, in fact, funded by soft money. Moreover,
documentary evidence uncovered during our investigation clearly
indicates that the need for soft monsy, not fard money, was moOst
critical at the time that the Vice Presidenz volunteered to make
the phone calls.®

#  pocuments indicate that at the end of 1995, when the

party was in need of at least $3 million dollars to stay "on the
air", the DNC had the capability of borrowing hard money but not
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Turning to the policy ground cited by the Attorney General
in her notification, the recently produced evidence in no way
affects the previous finding that no aggravating circumstances
have been established in this matter. We do believe that
evidence of a concerted coverup of a section 607 viclation might
provide the necessary aggravating circumstances to warrant
bringing a prosecution under that section, but any such evidence
should be substantial, enough to persuade us that we are in fact
dealing with an effort to obstruct the investigation, not a mere
hypothetical possibility with no concrete support.

Absent new evidence of an aggravating circumstance, then,
the policy finding, as described in the Notification, remains an
independent dispdsitive ground for declining to seek an
independent counsel to pursue a section 607 violation.

CONCLUSION

It is our recommendation trat the newly
provided to us by the Vice President’s counse.
sufficient information to warr further i gation of
whether the Vice President may have made statement in the
course of our previous preliminary investigation, and thus no
preliminary  investigation should be triggered. Furthermore, we
conclude that the previous preliminary investication into whether
the Vice President violated section 607 in the course of making
campaign fundraising telephone calls from his White House office
need not be reopened based on this new informazion.

covered cocuments
dc not provide

soft money. It was in this context--the need to make up a
shortfall of mostly soft money through the end of the calendar
year--that the phone call project was conceived. This factor was
given very little emphasis during our preliminary investigation
because the Vice President claimed both that he did not read the
documents and that he erroneously believed that the media
campaign was run entirely with soft money.
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Mr. RADEK. Uh-huh.

Mr. WILSON. You had completed a memorandum on August 24,
1998 regarding the perjury investigations of the Vice President,
and the following day a task force prosecutor took exception to a
number of the factual points that you made in your memorandum.
I wanted to go through and read a couple of the factual points and
differences and ultimately get your comment on that.

This is the task force prosecutor responding to your memo and
he says, in Radek’s memo he indicated that only Leon Panetta re-
called discussing soft and hard money splits in conjunction with
the media fund. In fact, Panetta was not the only person with such
a recollection. The task force attorney’s memo states that we now
have Panetta, Watson and the contemporaneous Strauss notes,
with quotation marks, all indicating that this topic was raised. On
the other side is a group of people who basically don’t recall. This
is a classic white collar scenario. Yet the memorandum, which is
your memo, gives more credence to the don’t recalls than to the ex-
plicit memories. Certainly a lineup like this warrants additional in-
quiry.

Now, the prosecutor goes on and he says, and here is another
quote, the Radek memo says Panetta’s impression was the Vice
President was following the hard money discussion. The agents’
notes reflect that the Vice President was listening attentively so he
takes exception with your characterization of how the Vice Presi-
dent was—whether it was an impression or whether he was actu-
ally following something attentively. He goes on in the memo to
say—to point out that you say in your memo that Panetta may
have

Mr. BURTON. Excuse me, counsel’s time has expired, but I would
yield to you 5 minutes to conclude that question.

Mr. WILSON. Just providing the quote, he indicates that your
memo states that Panetta may have contradicted himself. However,
the agents’ notes do not support this. Panetta recalled the general
topic, though not the specific details. Let me take one moment and
reset this clock.

At another point the prosecutor says, “the agents disagree vehe-
mently with the characterization of the Panetta interviews.” Spe-
cifically they assert that he did not change his statement, although
the Radek memo says he did so three times. Here the prosecutor
is saying in your memo you are saying that Panetta changed his
view three times and according to the prosecutor the agents are
disagreeing vehemently with your characterization. The memo also
goes on to criticize your memo for failing to mention that the Vice
President said in a press conference that the phone calls were de-
signed to solicit money for the campaign, according to the memo.
Of course the press conference stood in stark contrast to his state-
ments during later FBI interviews, so again he takes issue with an-
other of your characterizations.

In another point he points out in your memorandum you suggest,
“The media fund was not an item in the DNC budget during the
spring and summer of 1995. However, Watson recalled the agenda
of the June 8, 1995 meeting included the media fund.” So he is say-
ing there is a factual disagreement where you are saying that it
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doesn’t do one thing and he is saying that Bobby Watson gave dif-
ferent testimony. Just a couple of other points.

He notes that your memorandum suggests that Marvin Rosen re-
called the focus of the fundraising proposals presented to the Presi-
dent and Vice President during the November meeting was on rais-
ing soft money and the agents’ notes indicate that Rosen had no
recall whether the events were intended to raise soft or hard
money. So you have made one characterization about what Marvin
Rosen thought and the prosecutors saying that the agents say that
is not correct at all.

And there are a number of other statements along this line
where he walks through the factual statements that you have
made in your recommendation to your superior and he simply
points out that your factual assessments are incorrect. I guess the
simple question is how could you and the person who wrote this
memo be so far apart on factual matters?

[Exhibit 36 follows:]
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MEMORANDUM
TO: James K. Robinson
Assistant Attomney Greneral
Criminal Diviston A}
a W
wov e JF LA
Re: Independent Counsel Matter: Al Gore, Jr.

1 have reviewed the Public Tntegrity memaorandum we received today on the Independent
Counsel matter concerning the Vice President. 1 have also spoken with Chuck La Bella and the
agents who worked on the investigation. Although we have had limited time to consider the
matter, we have the following immediate observations:

1. The Section 1001 question as set Drth in the memorandura (p. 18) turns on whether
the Vice President believed the media fund was financed with soft money and whether he believed
the hard money donation limit was $2,00C. The first question however is more properly whether
he believed the media fund was financed gxclusively with soft money. This is not simply 2
semantical difference since there is no dcubt thar the media fund was financed with soft money
and that he knew it to be so. But whether there was a hard money component is the issue.

2. Brad Marshall of the DNC has been interviewed since the draft was written. His
recollection is the same as Leon Panetta’s { ¢, that the 65/35 split was discussed at the November
21 meeting in the context of the media fund. In fact the statement was made by him. In response
to a question, he said something to the effect that on the spending side of the media fund, we are
averaging 65% soft and 35% hard, :

- .

Thus, we now have Panetta, Marshall and the conternporaneous Strauss notes {with
quotation marks suggesting direct statements) all indicating that this topic was raised. On the
other side is a group of people who basically “don’t recall”.  This s a classic white coliar
scenario. Yet the memorandur gives more credence to the “don’t recalls” than to the explicit
memories. Certainly, a fineup tike this (although at the time the mema was written Brad Marshall
had not been interviewed) warrants sdditional inquiry. Scme of those relied on e.g., Rosen, have
their own credibility problems. (The La Bella Report makes reference to some behavior by
Marvin Rosen that is, at the very least, quite questionable.) As for Strauss, the memorandum
seems to rely more on his faulty recollection than on his comtemporanecus notes.

3. The memorandum does not reference the Vice Presideat’s press conference wherein he
made a statement to the effect that the phonecails were designed to solicit money for the
campaign. That statement stands in stark contrast to his later comments when interviewed for this
investigation.  And in placing ail this in context, it has to be remembered that the phonecalls
were made with a Clinton/Gore credit card. That suggests that &t was indeed campaign related.

DOJ .VP‘DQA'SQ
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4. The agents’ notes and recollections of various interviews differs in some important
respects from the memorandurm, This is most pronounced as to Leon Panetta, who the agents
view as 2 very credible witness, but who is pictured in the memorandum as having an “evolving
memoty” (p 21) and therefore lacking all credibility. To give just a few examples of the disparity
between the agents and the memo;

a. The memo (p. 11) says Panetta’s “impression” was that the Vice President was
following the hard money discussion. The agents’ notes reflect that Panetiz said the Vice
President was listening attentively.

b. Page 10, fn. 11 suggests that the Media Fund was not a5 item in the DNC
budget during the Spring and Summer of 1995, However Watson recalled the agenda of the June
§, 1995 meeting meluded the Madia Fund.

o Page 11, . 12 says that Panetta may have contradicted himself. The agents
notes do not support this. Panetta recalled the general topic discussed though not the specific
details,

d. Page 12: The memo suggests that Rosen recalled the focus of the fundraising
proposals presented to the President and Vice President during the November meeting was on
raising soft money. The agents’ notes indicate that Rosen had no recall whether the events were
intanded to raise soft or hard money.

e. Page 14, . 15: The foolnate concludes that Panetta, amang others, did not
understand the statement made by Pastrick at the top of the footnote. n fact,.Panetta understood
clearly the frst part of the statement, i.e., thet every DNC expenditure during a federal campaign
is required to have 2 hard money component. The caly thing Panetta did not kmow was the
$20,000 limit. : .
{ Page 15, n. 16 The memo quotes [ckes' statement that Strauss was very
sophisticated in matters uf soft money/hard money, and therefore may bave written notes of
greater detail than actually discussed, However, the memo does not mentien Strauss’ own
statement {reflected in agents’ notes) that he was not familiar with these issues as they pertained
to the White House and the DNC. Strauss was adamant that those notations refiscted comments
made at the meeting, .

g. Page 16: The memo says that Gore stated he and tae President did not often
attend DNC budget meetings fike that held on Nov. 21. In fact, the agents report that most
witnesses indicated that the President and Vice President generally did attead the DNC budget
meetings.

5. The memorandum at least twice refers to the fact that the Vice President might weill
have left the meeting at the point in which the hard money media fund discussion took place. Not

DOJVP-00420
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only is there no evidence that this occurred (L.g., no witness recalls his leaving) but the agents
notes reflect that Ickes told them that when he conducted mestings (and he was conducting the
meeting on November 21), he would halt the proceedings if the President or Vice President
stepped out of the room, the meeting would resume when they returned. Therefore, rather than
presume the Vice President was not present, the presumption must be that he was..

6 The memorandum notes (p. 15, n. 16) Ickes’ speculation that Strauss may simply have
been penning his own thoughts rather than recording statements made at the meeting, The
memorandurn does not mention that the Vice President conceded that if the statement were in the
Strauss notes he presurmes the statement was made; he stnply has no recollection of is.

7. The agents disagree vehemently with the charactedzation of the Panetta interviews as
set forth on pp. 20-21. Specifically, they assert that he did not change his statement, although the
memo says be did so three times. He began his interview, as did all the witnesses, stating ke had
ne specific recollection of the meeting. Ir. both interviews he indicatec that there was a discussion
at tha Nov. 21 meeting concerning the hard and sofi components of the mecia fund. His
recoliection was not derived solely from the Ickes memorandum, although the Ickes memorandum
supported his recollection

On behalf of both Chuck and myself, we have some observations on the overal] inquiry™:

As the memo recoguizes, there are two separate questions to be resolved, one involviag
607 and the other involving 1001, To some extent of course they are irtertwinec. As to the 607,
given a policy of non-prosecution absent aggravating circumstances, the question is whether the
information we now have presents any aggravating circumstance. Certainly 2 possible false
statement on the issue could be seen as such.. Therefore, unjess we can dismiss absolutely the
claim that there was a false staterfert, the 607 issue at least must be considered.

In sum, we think given the new evidence L.e, Marshall, Panetta and the Strauss
contemporaneous notes, along with some preexisting evidence, lncluding the Vice President’s
press confereace, 1is use of the Clinton/Gore credit card, and the ircrediblity of his claim not to
recall memos sent to him and topics discussed in his presence, it is impossible to close out this
case. Given the failing recollection of so many witnesses, a* the very least one would want to put
into the grand jury several of these witnesses before closing out an investigation. A grand jury
appearance under cath may weil jog one's vagus recoliections as recounted in 2 voluntary
iterview. Grand jury is not an option during this stage of the investigzticn, but would be if this
were turned over to an independent counsel.

! Both Jim De Samo and Jeff Lampinski are out of town roday and could nct weigh on
this. Therefore, the fimitation of the concluding porticn of the memo is not meant to indicate that
the FBI would nat be in agreement if Jim and/or Jeff were available. We simply do not know and
therefore do not include them in this final portion.

3 DOJNP-00491
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There is a sense we all share that at the end of the day the facts involving the Vice
President’s calls and statements would not warrant prosecution. But that is not the question we
face at this point. The question we now face is whether further inquiry is warranted on both 607
and 1001. The answer we believe is yes. :

DOJVPO0492
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Mr. RADEK. Well, the fact is that we were not far apart on fac-
tual matters. The factual matters that you discuss are small and
for the most part insignificant. For instance, the debate——

Mr. BURTON [presiding]. Let me interrupt for a second. Who is
the person who wrote that memo?

Mr. RADEK. Mr. La Bella’s deputy.

Mr. BURTON. What is his name? We had it awhile ago.

Mr. WILSON. It has been redacted.

Mr. BURTON. The fact of the matter is that if it is who I think
it is, he felt so strongly about it he resigned.

Mr. RADEK. No, it is not Mr. Clark.

Mr. BUrTON. Mr. Clark was not one of those.

Mr. RADEK. Mr. Clark was doing the analysis on the Common
Cause allegation and left and you have his memorandum.

Mr. BURTON. Judy Feigin is the lady’s name and she had sub-
stantial differences, as did Mr. Clark, in the way you were conduct-
ing the investigation?

Mr. RADEK. Yes, they did. They were both from San Diego and
Mr. La Bella brought them with him.

Mr. BURTON. Oh, it was Mr. La Bella?

Mr. RADEK. I did not say that.

Mr. BURTON. Why would you say they were both from San Diego?

Mr. RADEK. I was describing who they were.

Mr. BURTON. The fact of the matter is Mr. La Bella didn’t like
the way it was being handled. She didn’t like the way it was being
handled. Mr. Clark didn’t like the way it was being handled, and
they quit. So there was a strong, strong difference in the way that
you were conducting this and the way they thought it should be
conducted?

Mr. RADEK. Mr. Clark quit. Mr. La Bella left to become the Act-
ing U.S. Attorney in San Diego.

Mr. BURTON. He was in line to become the U.S. Attorney in San
Diego, and he was passed over and a subordinate of his became the
U.S. Attorney. And to everybody that followed this, it looked as
though that Mr. La Bella was passed over because he was so vehe-
ment in his opposition and he felt there should be an independent
counsel and you folks, top brass at Justice, didn’t want it.

Mr. RADEK. Thanks for the compliment about top brass, Mr.
Chairman, but with respect to Mr. La Bella’s appointment, I can
assure you I had nothing to do with it. You know better than I that
the person who appoints and names the U.S. Attorney is a member
of this branch of government and not the executive branch and Mr.
La Bella’s appointment, nomination was handled the same way
they all are, and that is by a Senator in the U.S. Senate and then
confirmed

Mr. BURTON. The recommendation is made by the Attorney Gen-
eral and the final decision is made by:

Mr. RADEK. The recommendation is made by the U.S. Senator,
whatever that party is.

Mr. BURTON. If that is the case, it is a sister-in-law of one of the
members of the White House.

Mr. RADEK. But don’t put that on the Department of Justice is
all that I am saying.

Mr. BURTON. Mr. Lantos.
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Mr. LANTOS. Thank you, Mr. Chairman.

Let me change the subject for a minute. Senator Orrin Hatch,
chairman of the Senate Judiciary Committee, has stated he, “is not
nearly as concerned with the allegations about some of the occur-
rences with the White House with regard to a phone call or phone
calls that may have been made although they may unknowingly
have violated the law.” Nevertheless, the La Bella memorandum
cites the Vice President’s call solicitations from the White House as
grounds for seeking an independent counsel.

Mr. Radek, in deciding whether to prosecute a case such as this
one, is it appropriate to look at prior Justice Department precedent
on prosecutions involving solicitations made from Federal property
were initiated?

Mr. RADEK. When making a decision whether to prosecute or
whether to have an independent counsel, yes, sir.

Mr. LANTOS. Do you agree with that, Mr. Esposito?

Mr. EsposiTo. I have never seen the La Bella memo.

Mr. LanTOS. I am raising an issue irrespective of the principle.
If certain violations are not prosecuted historically, is it fair not to
have them prosecuted currently?

Mr. EsposiTo. I think the Department of Justice looks at past
precedent.

Mr. LANTOS. Do you think that is a proper procedure?

Mr. EsposITO. Yes.

Mr. LaNTOS. How about you, Mr. Gallagher?

Mr. GALLAGHER. With all due respect I would have to defer to
the FBI general counsel, which has reviewed this entire matter and
would be more appropriate to comment to that question. I can’t
speak to it personally.

Mr. LANTOS. Was the Justice Department correct, Mr. Radek, to
consider the precedent that in 1988 the Department learned that
Senators Orrin Hatch and Gordon Humphrey had sent solicitation
letters to Federal employees but the Department of Justice de-
clined to prosecute?

Mr. RADEK. The outcome of that line of inquiry within the De-
partment was that it was clear that the Department’s prior prac-
tice was not to prosecute solicitations on Federal property, the 607
violation, without aggravating circumstances. To the extent those
matters you cite stand for that principle, it would be proper to con-
sider them, yes.

Mr. LANTOS. Was the Department of Justice correct, Mr. Radek,
to consider the precedent that in 1976 the Department declined
prosecution when Federal employees complained about receiving
solicitation letters from then President Jerry Ford for Republican
congressional candidates, letters that the Department found were,
“patently coercive in content and tone?”

Mr. RADEK. Again to the extent that there were no aggravating
circumstances, that is one that should be factored in to determine
what the Department’s prior practice had been and to the extent
it had policy.

Mr. LaNTOS. Let me go back to the Common Cause issue. During
his opening statement the chairman repeatedly referred to the Jus-
tice Department’s handling of the complaint filed by the campaign
finance watchdog group Common Cause. He referred to several
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quotes by Mr. La Bella expressing his frustration at the Depart-
ment’s handling of this complaint. It is important that we under-
stand what actually occurred with regard to the Common Cause
complaint because when we have all of the facts before us, the dis-
pute between Mr. La Bella and others at the Justice Department
is ultimately utterly insignificant.

First, I think some background may be useful. Following the
1996 campaign, Common Cause filed a complaint with the Justice
Department alleging that issue ads run by both the Democratic Na-
tional Committee and the Republican National Committee violated
Federal campaign finance laws. Common Cause further alleged
that the White House had violated campaign finance laws by DNC
issue ads to evade campaign spending restrictions. After Mr. La
Bella submitted the memo the chairman quoted, Attorney General
Reno determined that the preliminary investigation of the Common
Cause allegations should be triggered under the Independent Coun-
sel Act; is that correct, Mr. Radek?

Mr. RADEK. It is accurate in terms of time but the triggering
event for the Common Cause investigation was the audit report
from the FEC auditors.

Mr. LANTOS. Can you tell us what that investigation entailed?

Mr. RADEK. The investigation was primarily an analysis of
known facts, and the known facts were these. There were a whole
bunch of issue ads and we knew what they were and what they
said. They were ads that clearly promoted on the part of the Demo-
crats a Democratic message and on the part of the Republicans a
Republican message. Then there were a lot of rulings out of the
Federal Election Commission that some good legal minds sweated
and strained over for a long time trying to figure out what the
state of the law was. There was not much in terms of factual devel-
opment of issues because it was assumed that the President was
involved in it. There was testimony that he was in on the planning
of the issue ads, the Vice President the same.

And if we were to look at the Republicans under the independent
counsel statute that would be as a conflict of interest, under the
discretionary clause.

What was difficult was the law. We had to figure—under the
independent counsel statute we had to determine whether there
was a violation of the law. My position is and was that it is not
a violation until the FEC says it is a violation. And particularly in
a murky area like this where the FEC had hinted it was not a vio-
lation and in the end said it was not a violation, it seemed to me
to be close to irresponsible to even conduct a criminal investigation
of people who had or were taking advantage of this loophole.

Mr. LanTOS. Is it fair to say that there was considerable dis-
agreement within the Department regarding the laws regulating
issue advertising?

Mr. RADEK. There was considerable disagreement in the Depart-
ment on almost every issue; but yes, Common Cause was one that
people found very difficult conceptually and there was a certain
sort of basic appeal to the simply stated issue stated by Common
Cause until you examined the law and the fact that soft money
could be used on the most blatant of Federal campaigns because it
was usable for State and local candidates. And so the law was real-
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ly difficult to get through; and yes, there was considerable dis-
agreement throughout that process.

Mr. LanTOS. Is it fair to say that there was considerable dis-
agreement among election law experts regarding the laws regulat-
ing issue advertising?

Mr. RADEK. Yes, that’s correct.

Mr. LANTOS. Can you also explain the division of election law en-
forcement responsibilities between the FEC and the Department of
Justice?

Mr. RADEK. The Federal Election Commission is the entity that
has exclusive jurisdiction for interpreting the statute and admin-
istering it civilly. The Department of Justice enforces it criminally.

Mr. LANTOS. At the conclusion of the preliminary inquiry, the At-
torney General determined that an independent counsel should not
be appointed to investigate the Common Cause complaint. She had
two reasons for her decision. The first reason is that it would be
too difficult, if not impossible to bring successful prosecutions
against those who had relied on advice of counsel from election law
experts who had good faith interpretations of the laws.

The second reason is that it was the long-standing policy of the
Department of Justice to defer to the FEC for interpretations of
ambiguities in campaign finance laws. In fact, both parties and
their campaign committees now recognize that issue ads are legal.
Press accounts indicate that both parties are rushing to raise huge
sums of soft money to run issue ads this fall; is that correct, Mr.
Radek?

Mr. RADEK. Yes, sir. I believe that is based upon a decision by
the Federal Election Commission on this issue, that is the board,
not the auditors.

Let me say with respect to the independent counsel decision,
there was extensive factual investigation conducted during the pre-
liminary investigation, and that had to do with whether or not the
President, the Vice President, or the heads of the parties, particu-
larly the Democratic Party, had received advice of counsel consist-
ent with what—what the state of the law and whether that advice
of counsel would fit into defense and whether it was legitimate.

Mr. LANTOS. Much of this discussion today and much of the work
of our committee for quite some time has really hinged on whether
one gives singular malign interpretations to certain events or ap-
pearance of certain events, or whether one takes a somewhat more
benign view.

I want to go back to the early discussion we had with respect to
Mr. Esposito’s recollection of your statement at the meeting you
don’t recall attending, that you were under a great deal of pres-
sure. This is a statement that I suspect many people in public life
can make, particularly during difficult and tension-filled periods, so
I don’t see anything remarkable. But I would like to deal with the
issue of the alleged statement that the Attorney General’s job
hangs in the balance.

I recall that there was a great deal of criticism of the Attorney
General at the time and her job was in fact hanging in the balance
and I wonder if, Mr. Esposito, you could explain to me in plain
English how you combine these two realities into a factual state-
ment that on the face of it would be absurd.
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Mr. Radek obviously is an extremely intelligent person, and I
agree with him and his conclusion that he could never make such
a statement because the statement would be so palpably absurd
and idiotic and counterproductive and stupid, and I have difficulty
seeing your rationale in taking statements from an individual and
connecting them in a way which are so self condemnatory. So can
you enlighten me on that subject.

Mr. ESPOSITO. Sure. I am not trying to make any conclusions.

Mr. LANTOS. Well, you have already. What I am trying to get at,
please understand what I am saying.

I stated earlier there is little doubt in my mind that all three of
you to the best of your recollections are telling the truth. There is
not the slightest doubt in my mind that Mr. Radek is telling the
truth. There is no doubt in my mind that the two of you to the best
of your ability are telling the truth. But there is a fundamental
flaw in your position, and that fundamental flaw in your position
is that the statement you allege was made would be an unbeliev-
ably idiotic, damaging, destructive, horrendously inappropriate
statement which an individual with Mr. Radek’s extraordinary
public service of 30 years and his legal background soberly would
never make. How do you explain this?

Mr. EsposiTo. I can’t explain it.

Mr. LANTOS. Is it

Mr. EsposIiTO. You have asked me a question. May I answer it.
I can’t explain it. All I can tell you is this was the statement that
was made. Why he made it, you will have to ask him; but he can’t
recall. I am telling you that is the statement that was made. I
didn’t put two facts together. I haven’t drawn any conclusions. I am
just repeating the statement that I heard.

Mr. LANTOS. You remember it verbatim?

Mr. EsposiTo. What I remember verbatim is that the Attorney
General’s job could hang in the balance.

Mr. LaANTOS. It was hanging in the balance. There is no question
about it. That is a statement of fact. But you connect these two
items, the pressure that Mr. Radek is under and the Attorney Gen-
eral’s job which was obviously up for grabs.

Mr. EsposITo. It was said in the same sentence. How can you not
connect it?

Mr. LanTOS. Well, it is perfectly obvious that two statements can
be made consecutively without a connection being made between
the two of them as to causality. That should be obvious to you, Mr.
Esposito. You created the causality, it seems to me, because I can’t
conceive Mr. Radek, whom I have not met until this afternoon,
would be making such a statement, just as it would not be plau-
sible for me to have you make idiotic statements or Mr. Gallagher
make idiotic statements. If you make idiotic statements and you
are sober, maybe you misunderstood the statement. Is that a con-
ceivable option?

Is it conceivable to you that you misunderstood the statement,
that you put two things together which really didn’t belong to-
gether?

Mr. EsposiTo. What I heard was he was talking about pressure,
pressure on him, and as a matter of fact the Attorney General’s job
could hang in the balance. That came out—in the same 2 seconds.
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Mr. LanTOSs. Well, try to reconstruct verbatim what the state-
ment was because you fly in the face of logic in connecting these
two statements. Both of them could well have been made utterly
innocently and innocuously.

Mr. GALLAGHER. Mr. Lantos, may I respond?

Mr. EsposriTo. I think it is a totally inappropriate statement, and
that is why I remember it and that is why I reported it 30 minutes
later to the Director of the FBI.

Mr. LanTos. If it was such a totally inappropriate statement in
your judgment, why didn’t you probe at that point?

Mr. EsposiTo. My comment to—nobody has asked me yet at this
hearing, but it was at the end of the meeting. I was standing and
I believe Lee was rising out of his chair when he made his state-
ment. I think my response was something to the effect I am sure
}hat you will do the right thing, Lee. Then he and Joe left my of-
ice.

Mr. LANTOS. Does it make sense to you if in fact what you say
hypothetically is true, that Mr. Radek would confide in you that
the Attorney General is worried about her job?

Mr. EsposiTo. He didn’t say that the Attorney General is worried
about her job.

Mr. LANTOS. Well, if your job is hanging in the balance, you pre-
sumably would be worried about retaining your job?

Mr. EsposITO. I am not going to presume anything.

Mr. LANTOS. You connected two conceivably plausible statements
in a causal sequence which according to your own admission makes
no sense.

Mr. EsposiTo. No, I was agreeing with you that you’re right. I
never said that it didn’t make sense. I said it was inappropriate.

Mr. LANTOS. Inappropriate. Have you heard him make many
other such weighty, inappropriate statements?

Mr. EsposITo. No.

Mr. LANTOS. Was this out of character?

Mr. ESPOSITO. Yes.

Mr. LanTOS. Doesn’t that give you pause that perhaps you mis-
understood?

Mr. EsposiTo. No. I think this was a time at the beginning of
a very important investigation and there was a lot of stress and
pressure on the Public Integrity Section, as there was on the Bu-
reau to move forward in this investigation.

Mr. LaNnTOS. Mr. Gallagher.

Mr. GALLAGHER. There are two points, one whether or not the
meeting occurred. I had not seen the calendar or wasn’t aware of
a calendar entry by Mr. Esposito when I testified last week. I spoke
from my recollection and I was in the adjoining office. Mr. Esposito
asked me to join him in the meeting, and that is what I testified
to.

With respect to

Mr. LANTOS. May I stop you there for a second. I will give you
plenty of time to answer.

Mr. GALLAGHER. Thank you, sir.

Mr. LANTOS. There is no doubt in my mind that the two of you
recall a meeting that took place. There is no doubt in my mind that
Mr. Radek doesn’t recall that meeting.
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I have scores of meetings with colleagues and constituents, not
all of which I recall. And I have absolutely no difficulty accepting
the fact that Mr. Gallagher and Mr. Esposito, you are accurately
reflecting the fact that there was a meeting; and Mr. Radek accu-
rately reflects his memory that he doesn’t recall that meeting. I
have no trouble with that.

Where I have trouble, having listened to him now for a couple
of hours, is accepting your characterization of his alleged state-
ments which would be disloyal to the Attorney General, to whom
he is very loyal, and it would be just on the face of it so blatantly
stupid that I am convinced that he would never make it. And you
just stated, Mr. Esposito, that it was very out of character, that it
didn’t make sense. It didn’t reflect the pattern of thoughtful, prop-
er, intelligent, logical dialog you had with this gentleman.

Now, if I would be in your boots, I would say one of the possibili-
ties is that I misconstrued the remarks.

Mr. GALLAGHER. Mr. Lantos, if I could add on that point.

Mr. LANTOS. Please.

Mr. GALLAGHER. After the meeting I concluded—Mr. Esposito
and I did not speak particularly about this statement. What we
talked about was the strategy that the FBI would begin to put to-
gether to create the task force. I was unaware of the fact that he
was going to go down the hall and talk to the Director.

Mr. LANTOS. Yes.

Mr. GALLAGHER. I was unaware of the fact that the Director was
going to make a decision to talk to the Attorney General about it
and document his observations and the fact that he talked to the
Attorney General in a memorandum.

It was not until some days after this memorandum was prepared
that I had an opportunity to see it.

The memorandum as to the statement attributed to Lee Radek
is accurate. He did make the statement. I cannot interpret why he
made the statement. I respect Lee Radek. He is a friend. I respect
him as an attorney. We have had a lot of professional contacts. I
walked away from that statement with the appreciation that what
he was saying was that this was going to be a very tough, critical
investigation and it was a statement of fact that the Attorney Gen-
eral’s job may be on the line. May hang in the balance was what
was said. When I saw it, I had no difficulty with the accuracy of
the statement and didn’t know that it was being documented.

Mr. LANTOS. Of course, you see the Attorney General’s job being
on the line was obvious to anyone who listened and watched the
Sunday morning television programs. There was Republican Sen-
ator after Republican Senator calling for her resignation. There
was unbelievable pressure in this body to get rid of her. This was
a statement of fact.

Mr. GALLAGHER. Correct. But——

M?r. LANTOS. What is so sinister about it if you don’t connect the
two?

Mr. GALLAGHER. The difficulty I have is that you are asking me
to analyze a statement that I did not make nor did Bill Esposito
make. It was made by Lee Radek in our presence. We only reported
what he said and I can’t get into what is behind it and unfortu-
nately he doesn’t recall either the meeting or the statement. So the
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difficulty is to analyze a statement that we don’t have the person
who made it recalling it.

Mr. LANTOS. But we can still analyze the statement, Mr. Galla-
gher, whether he recalls it or not. I have no difficulty analyzing it
in a benign fashion. I think both statements are accurate. He was
under great pressure, period. The Attorney General’s job was in the
balance. Well, it was.

Mr. GALLAGHER. Unfortunately, as I said, there wasn’t a period
in between them. They were connected.

Mr. LANTOS. How in an oral conversation do you know where the
periods and the semi-colons are. Explain that to me.

Mr. GALLAGHER. It was one simple statement. It was not sepa-
rated by any pause. It was not separated by other statements. It
was connected.

Mr. LanTOS. How was it connected?

Mr. GALLAGHER. It was one statement.

Mr. LANTOS. Say the sentence.

Mr. GALLAGHER. It lasted a number of seconds. It was not—I did
not take it to be a dramatic statement. I share your opinion that
there was a lot of publicity to the fact that the Attorney General’s
job may hang in the balance. There was a lot of discussion of that.

I recall the statement by Mr. Radek about the pressure, and the
way that he said it, that there was pressure on him because the
attorney’s job may hang in the balance, was said. That is not a di-
rect quote but is very close to that. But I took away from that what
he was attempting to convey—or the implications that I took and
they may differ from what the Director of the FBI, how he reacted
to it, but the implication that I took was that Lee Radek was mak-
ing a statement of how sensitive and tough this investigation was
going to be that we were about ready to enter. The whole purpose
of this meeting, and it was an extraordinary meeting because it is
the only meeting that I recall in Bill Esposito’s office with Lee
Radek and myself talking about campaign financing and the struc-
ture of the investigation that was to begin. That is why I recall the
meeting and that is why I recall the statement.

Mr. LanTOs. Well, let me ask you whether my benign interpreta-
tion of the two sentences, which for the sake of argument I accept,
what is wrong with my benign interpretation? Obviously there was
a great deal of pressure because they were beginning a major in-
vestigation and obviously the Attorney General’s job was in the bal-
ance. Everybody knew that. The New York Times, the Washington
Post, had headlines and editorials on a weekly basis on this sub-
ject.

Mr. GALLAGHER. The difficulty I have is to separate them when
I as one of the two people who heard it said did not hear or under-
stand any separation from the two points. They were connected as
I heard them.

M)r. LANTOS. Well—and if you connect it, what does it mean to
you?

Mr. GALLAGHER. What it means to me and what I took from that
statement as I heard it, that Lee Radek, and I didn’t take it so
much out of character with him because Lee Radek was emphasiz-
ing that this was going to be a very difficult, sensitive investiga-
tion. That is the impression I took from it.
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Mr. LANTOS. That is obvious.

Mr. GALLAGHER. So I did not overreact to it. I did not put any
great significance on it. I did not know once Bill Esposito would
discuss it with the Director it would become an issue that would
be raised with the Attorney General. Maybe that is my naiveness,
naivete.

Mr. LANTOS. No, it is not your naivete because your interpreta-
tion is exactly my interpretation. You have just substantiated the
case that I am making. You heard these two statements. You didn’t
think they were so extraordinary. You didn’t run and write a memo
about it. You didn’t go to the head of the FBI to report it. You just
thought yeah, that is right. It is a very sensitive investigation,
great pressure. The Attorney General’s job is in the balance. All of
those statements are true.

Mr. GALLAGHER. But the issue is that the Director of the FBI did
read a higher degree of sensitivity into it and——

Mr. LANTOS. That is what the FBI does. We want you guys to
sniff for something in every conceivable context. I don’t blame
Louis Freeh and I don’t blame Mr. Esposito. I am merely putting
a more rational interpretation on some obvious statements. Mr.
Radek, as the Justice Department, was under a great deal of pres-
sure; and the Attorney General’s job was in fact in the balance.

Mr. GALLAGHER. But they were connected.

Mr. LANTOS. Of course they were connected. If she was in the
flower growing business, then the pressure would be less severe.
We all understand that.

Mr. GALLAGHER. The difficulty you and I would have is attempt-
ing to interpret a statement made by someone else.

Mr. LanTOS. That was my point to Mr. Esposito. You know, I
would like to sort of go back to an early dialog we had. Let’s put
this statement or statements aside for a moment, although I would
like to state for the record that not only do I think that a benign
interpretation can be made of the alleged statements, but the only
rational interpretation of the alleged statements is a benign inter-
pretation.

Do either of you believe that the Attorney General in fact based
her decisions on political considerations or because she was con-
cerned about retaining her job, Mr. Esposito?

Mr. EsposiTo. Not for a minute do I believe she would make a
decision just to keep her job.

Mr. LAaNTOS. How can you immediately go, consider this state-
ment so evil so as to run to the FBI Director to report it?

Mr. EsposiTo. I never said it was evil.

Mr. LanTOS. It would have been evil. If she would make her deci-
sign for the purpose of keeping her job, that is unacceptable, isn’t
it?

Mr. EsposiTo. First of all, I did not run down to the Director’s
office. Immediately after the meeting, after Mr. Gallagher and I
had a few minutes of discussions, I reported the results of the
meeting. The main focus of the meeting was two points which I
previously testified to. Also in the context of the discussion, this
came up. That was my job, to brief the Director on the results of
the meeting because the Director and I had discussed having a
meeting to begin with.
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Now, you asked me a question about the Attorney General. I an-
swered the question on the Attorney General. I have a great deal
of respect for the Attorney General and her integrity. I always
think she would do the right thing, and if it would cost her her job,
I believe she would still do it.

Mr. LANTOS. Mr. Gallagher, what is your answer to that same
question?

Mr. GALLAGHER. I have the highest respect for the Attorney Gen-
eral. I have dealt with her on many issues, and I have no reason
to question her at all.

Mr. LanTOS. Well, let me say I share the highest respect you
have for the Attorney General, and I have very high respect for all
three of you. I only wish I were as sure of everything that you are
apparently sure of everything, Mr. Esposito, because I am never
sure that I hear you right or I hear my wife right or my friend
right. Different people may have different interpretations of the
same sentences and it is appropriate to give a professional col-
league the benefit of the doubt.

I yield back the balance of my time, Mr. Chairman.

Mr. BURTON. We were going to give you the remainder of your
5 minutes. So you have another 2%2, 3 minutes if you would like.

The gentleman yields back the balance of his time.

Mr. Shays.

Mr. SHAYS. Thank you, Mr. Chairman.

I feel like I am walking in a cesspool and somebody is saying
drink the water, it’s clean. That is the way that I have felt for a
number of years. I can’t reconcile a lot of things. I can’t reconcile
the public confidence in the Attorney General and the private
memos that say something very different. There are a lot of things
that strike me as silly. There are a lot of things that strike me as
absurd and there are a lot of things that strike me as down right
dangerous. I can’t reconcile, Mr. Radek, your telling me that you
didn’t get involved with the President or Vice President after Sep-
tember 1997 when you wrote a memo in November 1998 talking
about the independent counsel and why the President shouldn’t
be—and the Vice President—excuse me, why the Vice President
shouldn’t have an independent counsel, as if somehow you weren’t
involved. I can’t reconcile that.

I can’t reconcile a memo that is clear as clear can be, and I am
going to read part of it. It is the memo that came out by Mr. Freeh
to you, Mr. Esposito. I mean, I knew about the Freeh memo to
Reno in November 1997 and the La Bella memo in 1998, in July
1998, both recommending independent counsels, so we may love
the Attorney General but it was very clear there was no doubt in
either person’s mind that an Attorney General should appoint an
independent counsel based on just the law requiring it and based
on even if the law didn’t require it, just her discretion. I can’t rec-
oncile that she didn’t, but you know, that is her opinion and she
took her position. But I didn’t know about the Freeh memo to you,
Mr. Esposito. I didn’t know that there was a memo that said, “As
I related to you this morning, I met with the Attorney General on
Friday, December 6, 1996, to discuss the above-captioned matter,
and it is entitled Democratic National Campaign Matter. I stated
that the DOJ had not yet referred the matter to the FBI to conduct
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a full criminal investigation. It was my recommendation that this
referral take place as soon as possible.” It blows my mind that the
FBI wasn’t given this referral.

Then he continues to say to you, Mr. Esposito, “I also told the
Attorney General that since she had declined to refer the matter
to the independent counsel, it was my recommendation that she se-
lect a first rate DOJ legal team from outside Main Justice to con-
duct the inquiry. In fact I said that these prosecutors should be
junkyard dogs and that in my view the PIS was not capable of con-
ducting the thorough kind of investigation that was required.”

Not a very good recommendation of you, Mr. Radek. “I also ad-
vised the Attorney General of Lee Radek’s comments to you that
there was a lot of pressure on him and PIS regarding this case be-
cause the Attorney General’s job might hang in the balance or
words to that effect. I stated that those comments would be enough
for me to take him and the Criminal Division off the case com-
pletely. I also stated that it didn’t make much sense for PIS to call
the FBI the lead agency in this matter while operating a task force
with the Department of Commerce IG’s who were conducting inter-
views of key witnesses without the knowledge and participation of
the FBI. I strongly recommended that the FBI handpick DOJ attor-
neys from outside Main Justice to run this case as we would in any
matters of such importance and complexity.” It goes on. “I intend
to repeat my recommendation from Friday’s meeting.” He goes on.

I want to know, Mr. Radek, if you were told the moment after
he met, Mr. Freeh met with the Attorney General that you had, ac-
cording to Mr. Freeh, made comments that questioned your ability
to do your job?

Mr. RADEK. I'm sorry, what is the question? Did I know that?

Mr. SHAYS. Did the Attorney General who you all seem to be in
awe of come to you and tell you that this comment had been made?

Mr. RADEK. No. I was unaware the comment was made until I
saw this memo.

Mr. SHAYS. So the Attorney General after she was confronted by
the Director of the FBI that your integrity was in question, and
would you agree that this raises questions about your integrity?
Whether or not you think that you made that statement, don’t you
think that this raises questions about your integrity?

Mr. RADEK. It seems to me that the Director is drawing an infer-
ence that questions my integrity, yes, sir.

Mr. SHAYS. Mr. Esposito, I am happy that you spoke to the FBI
Director. You did what you should do. And you are not happy that
you are here today. And you are all people that work with each
other and I know that, but you heard it. You were obligated to step
forward and you spoke to your Director. He was obligated to speak
to the Attorney General. Would someone tell me why the Attorney
General didn’t tell you, Mr. Radek, about this memo? Obviously
you can’t, can you?

Mr. RADEK. No, I can’t.

Mr. SHAYS. Can you tell me, Mr. Esposito?

Mr. EsposiTo. No.

Mr. SHAYS. Mr. Gallagher.

Mr. GALLAGHER. I can’t.
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Mr. SHAYS. How can you tell me that you have confidence in
their investigation? It doesn’t make sense to me. It is not logical
to me. It is not—how can you praise her when you have—she has
been confronted with a question of integrity and she doesn’t even
go to the individual who was in fact accused of making the state-
ment?

Let me ask you a question, Mr. Esposito. If your integrity was
questioned, and you are the Deputy Director of the FBI, correct?

Mr. EsposiTo. Correct.

Mr. SHAYS. If your integrity was questioned and someone went
to your Director, Mr. Freeh, and you were accused of making state-
ments that made it seem like you could not carry out your job,
would you expect Mr. Freeh to come to you and confront you?

Mr. EsposIiTo. Yes, I would.

Mr. SHAYS. Well, I'll just say for the record my time has run out.
It doesn’t make sense to me, why the Attorney General who you
all praise with her integrity and that she’s doing a great job didn’t
do a great job in this instance. And it raises gigantic questions to
this Member of Congress about what the hell is going on at DOJ.

Mr. BURTON. Gentleman yields back his time because his time
has expired.

Mr. Barr.

Mr. BARR. Thank you. Mr. Chairman, sometimes at these hear-
ings when I listen to Mr. Waxman or, in this case, Mr. Lantos,
questioning administration witnesses, they are operating in a dif-
ferent dimension. Sometimes, I don’t know whether you remember,
Mr. Chairman, the bizarro world, the bizarro world of Superman
which was another dimension into which he would occasionally tra-
verse, everything was the opposite. Up was down, left was right,
clean was dirty, dirty was clean. Everything was all jumbled to-
gether. And Mr. Lantos’s statements, apparently to which Mr.
Radek subscribes also, they’re perfectly normal and acceptable and
understandable for statements to be made, that an Attorney Gen-
eral’s job is in the balance, if he or she follows the law and rec-
ommends the appointment of an independent counsel, may be en-
tirely acceptable in the Clinton bizarro world, but it is not accept-
able in the world of prior administration’s Republican and Demo-
crat. And it is not acceptable, Mr. Chairman, in the world of the
majority on this committee.

That is why you have convened these hearings when the other
side would never dream of convening these hearings, because in
their world, for an Attorney General to be confronted with state-
ments by a head of the Public Integrity Section that raised the
question about her integrity and her job being in the balance, sim-
ply if she happens to follow the law or recommend—and rec-
ommend the appointment of an independent counsel, would, in fact,
be subject to great questioning, because that would not be accept-
able in any way, shape, or form. It’s just absolutely mind-boggling
that that witness and Mr. Lantos could be sitting here bantering
back and forth, that this is perfectly understandable. It is perfectly
understandable only in the context of the administration in which
the evidence is offered.

In contrast, Mr. Chairman, the lethargy with which the Public
Integrity Section approached the campaign financing matters here
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with the way they’ve tried to come after the head of the FBI on
March 5, 1997, just short—relatively shortly after the director’s
memo of December 1996, apparently the director made a mistake
in testimony before the Congress on a completely unrelated matter.
And immediately, the Department of Justice, the Clinton Depart-
ment of Justice launched into action and immediately felt the need
to trigger a preliminary investigation, even though it was an inad-
vertent mischaracterization in the director of the FBI’s testimony,
which he immediately, when he realized it was inaccurate, cor-
rected the record, yet the Department of Justice immediately
launches a preliminary investigation into that matter.

Now, they concluded relatively quickly that there were no
grounds to continue with the appointment of an independent coun-
sel, but in that case, they certainly had no hesitancy at all that the
minimum threshold necessary to begin a preliminary inquiry was
met. Whether or not that was an effort, another effort to get back
at the head of the FBI for standing for the rule of law and demand-
ing that the law be upheld, I don’t know.

We will probably never know, but the fact of the matter is, Mr.
Chairman, that even though, as we saw earlier in Mr. Lantos’ con-
tinuous efforts to, you know, make sure there’s plenty of sunshine
out there and everybody is lovey dovey with everybody else, he
played a testimony from Director Freeh of about 3 years or so ago.
At that time, we did not have, Mr. Chairman, the memos that we
now have before us as you indicated at the beginning of these hear-
ings. It’s taken about 2% years to get these memos, even though
they’ve been under subpoena for quite some time.

At the time that Mr. Freeh testified back then, had we heard the
brief snippet of today, we did not have those. At that hearing, the
chairman will recall, and I presume these witnesses will recall,
that Mr. Freeh had to be very circumspect about how he discussed
these matters and how he answered questions regarding them be-
c}z:use the memos had not been made public and we did not have
them.

However, at the time, in response to questioning by myself, he
said that his recommendation was based on more than one aspect
of the statute regarding appointment of independent counsel. I
asked him at that time if he was aware of the fact, of course, that
there were only two bases on which an independent counsel could
be triggered, one was conflict of interest and the other was credible
evidence that covered persons, including the President and Vice
President, might have violated Federal laws.

In response, then, he answered yes. We know now, based on the
memos that are before this panel today and before these witnesses
today, that the director went into quite some detail criticizing the
manner in which Mr. Radek’s office presupposed that the covered
persons were telling the truth. They gave them every inference of
every—they had the benefit of every inference of what they were
saying, and their self-serving statements were true and correct,
and therefore contrary. And the director says this, contrary to the
way a normal investigation progresses in which, right off the bat,
you don’t give the potential defendants or those that are the sub-
ject of an investigation, the benefit of every doubt. You, in fact, ask
relatively probing questions. You remain somewhat skeptical. That
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in the case at hand, quite the opposite was done, and therein lies
the essence of the director’s disagreements with the way the Public
Integrity Section was handling this investigation.

You have not gone into this, Mr. Chairman, but I think it’s also
relevant to have a little bit of history in this area with regard to
why Mr. Radek may have been doing so much to ensure that the
FBI was cut out of this. The fact of the matter is that with regard
to a previous matter of the appointment of an independent counsel
regarding Henry Cisneros, the FBI there also had recommended
that, based on credible evidence, an independent counsel needed to
be applied for. The Department of Justice resisted that effort. It
was only when the director of the FBI insisted over the objections
of the Public Integrity Section that the Attorney General move for-
ward with the seeking of the appointment of an independent coun-
sel.

And I think that was perhaps, more than anything else, some-
thing that gave rise to the bad blood here and why the Office of
the Public Integrity Section resisted so substantially the efforts by
the head of the FBI to see that the independent counsel law was
enforced, as well as the efforts by Mr. La Bella.

So, at least on this side of the aisle, Mr. Chairman, I don’t want
there to be any presumption that we agree that it is perfectly nor-
mal and healthy for some statement to be made that the Attorney
General was under a lot of pressure, and her job might hang in the
balance if, in fact, an independent counsel is appointed. That is en-
tirely unacceptable. That has never happened as far as we know
in any prior administration Republican or Democrat, faced with
similar allegations.

Even those in the Carter administration, before the independent
counsel statute, per se, came into existence. And that’s why, Mr.
Chairman, I appreciate very much your holding these hearings, so
that we can at least set the record straight today, which we were
not able to do because we didn’t have these documents available at
the last time the director of the FBI testified on these matters.

Mr. BURTON. Thank you, Mr. Barr. I guess we’re about to con-
clude the hearing.

You have some more questions.

Well, let me get back to you in just a second, then. On November
the 1st, 1996, Mr. Radek, you wrote a letter to Mr. Steven
Zipperstein, chief assistant, U.S. attorney in California for the cen-
tral district. And you said, this is to confirm the substance of the
conversation on October 31, 1996, among Assistant U.S. Attorney
Steve Mansfield, you and myself concerning two matters poten-
tially venued within your district. It involved the Hsi Lai Temple
and it involved another issue. And you directed them not to con-
tinue their investigation, even though they were sending out sub-
poenas and ready to go after, maybe possibly impaneling a grand
jury.

You said that the reason was the Public Integrity Section, which
was responsible for all potential independent counsel matters, has
been assigned to examine all of the allegations to determine wheth-
er further investigation is warranted and whether appointment of
an independent counsel might be appropriate.
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As would be necessary in any matter with potential independent
counsel ramifications, your office should take no steps to inves-
tigate these matters at this time. So you stopped him from conduct-
ing the investigation. And you said, in addition, we would appre-
ciate it if you would immediately provide us with any background
or other information you may have gathered to date concerning ei-
ther of these matters.

Well, the end result was you didn’t appoint an independent coun-
sel. I'm not sure you probably ever had any—had any desire or in-
clination to do that. But for some reason, you did want to take it
out of the hands of the U.S. Attorney out there who was really hell
bent for leather to pursue that. And as a result, I don’t know that
anything was ever done with that.

So that along with everything else we’ve been reading in these
memos would lead one to believe that there is an attempt by the
Justice Department and the Public Integrity Section not to go after
people who are connected with this White House. And that’s what
Mr. La Bella’s memo said, in effect. I don’t know, I hope everybody
reads the La Bella memo. All this stuff today, if you watched this
whole hearing, I'm sure people are going to say, my gosh, it looks
like somebody making sausage. How do you understand all the
ramifications of this? But the fact of the matter is there has been
no thorough investigation of Mr. Ickes, the President, the Vice
President. They weren’t even asked questions about illegal cam-
paign activities. They weren’t even asked questions about people
they were connected with. And it was apparent, apparently inten-
tional.

Now, you know, that bothers us a great deal and that’s why we
have been so aggressive in investigating this and why we’ve been
diligent. And the Justice Department, for 272 to 3 years, has kept
us from getting documents which we finally got, because I was
going to bring the chief lieutenant for Eric Holder before the com-
mittee with the documents, and if he didn’t bring them, I was going
to hold him in contempt of Congress, I was going to take him to
the floor.

I think they knew that so they finally coughed up the documents
after 2% years. You know, and then you look at these memos here.
This is the memorandum to Mr. Esposito from Mr. Freeh. It was
unfortunate that DOJ declined to allow the FBI to play any role
in the independent counsel referral deliberations. I agree with you,
that based on the DOJ’s experience with the Cisneros matter,
which was only referred to the independent counsel because the
FBI and I intervened directly with the Attorney General, it was de-
cided to exclude us from this decisionmaking process. Keep them
out of there.

I admire your loyalty, I really do, saying that you believe that
the Attorney General and the people over at Justice would not do
this. And I think publicly that’s probably as it should be. Louis
Freeh and you fellows are loyal. But won’t you read the memos.
You see either gross, incompetent over there or deliberately block-
ing a thorough investigation of the White House and all these other
things that have been going on over there.
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While I admire your loyalty and your public position, when you
read these private memos, it sure paints a different story. Now, I'm
going to sum up, then I'm going to let Mr. Shays go next.

Freeh, La Bella and DeSarno sat right where you folks are sit-
ting, and they said there should be an independent counsel. The
memos, I believe, speak for themselves. I think when you read the
memo from Louis Freeh, and I spent hours reading it and I spent
hours reading Mr. La Bella’s memo, I think they speak for them-
selves. The problem is making sure the American people under-
stand how strongly both Louis Freeh and the FBI and Mr. La Bella
felt about this. One of his subordinates felt so strongly, he re-
signed, Mr. La Bella’s subordinate resigned, because he said it was
such a biased mess.

Mr. Radek, my three, four former counsels to the President who
sat there, right there on the e-mail thing, just a few weeks ago, and
several other people going all the way back to the FBI scandal,
when they were taking FBI reports, Mr. Livingstone and Mr.
Marcesa and even the travel office investigation, the memory loss,
the inability of anybody to remember anything, just makes me
want to vomit. You can’t be indicted for perjury if you don’t remem-
ber.

So what happens when we have who was the chief counsel that
was here, Chuck Ruff said when he was investigating the White-
water investigation, he said, if I'm ever in this position, I'm para-
phrasing, he said the best thing to do is to say you don’t remember.

And Mr. Ruff didn’t remember. Neither did his subordinate. Nei-
ther did the new counsel, Ms. Nolan. None of them remembered
anything. And now today, Mr. Radek doesn’t remember. He just
doesn’t remember a meeting that is that significant when they’re
talking about one of the most important cases in the history of the
United States. He doesn’t remember the pressure statement, he
doesn’t remember saying, you know, that the Attorney General’s
job hangs in the balance. That’s pretty strong stuff. I don’t know
how you forget that. They didn’t forget it. Louis Freeh didn’t forget
it. He went to the Attorney General and talked to her about it, but
she didn’t remember either.

The epidemic from the White House has spread to the Attorney
General and now to you, Mr. Radek. It’s just amazing. And the
thing that bothers me the most is that if the Attorney General and
I say if, if the Attorney General’s job and her position was so im-
portant, that she did not appoint an independent counsel in accord-
ance with the law that was passed by Congress, if she deliberately
did not appoint an independent counsel, because she wanted to
keep her job or she wanted to protect the President and not have
a thorough investigation, that is obstruction of justice. That is a
felony. That’s obstruction of justice if that’s what she did.

I'm not sure we’re ever going to find out, but, by golly, after read-
ing all this stuff and going through this for 2%2, 3 years, I'm con-
vinced that’s what they did. And you too, Mr. Radek.

And finally, Louis Freeh, as I said, as well as you gentlemen,
publicly support the Attorney General. But all of the evidence and
the information we have here shows just the opposite. And I think
it’s a tragic shame and it’s a black stain and a blot on the justice
of the United States of America and the Justice Department.
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Mr. Shays.

Mr. SHAYS. I'm not going to keep you here much longer. I just
want to resolve in my mind, Mr. Riady—excuse me, Mr. Radek. Is
it Radek or Radek?

Mr. RADEK. It’s Radek, Mr. Shays. Thank you.

Mr. SHAYS. I heard Mr. Lantos say “Radek,” and he’s usually
right on the mark, so it made me wonder.

Mr. Radek, I'm interested to know under what basis you make
the statement that the temple, Buddhist Temple fundraiser was
not ﬁneant to be a fundraiser but an outreach. You made reference
to that.

Mr. RADEK. I don’t know that I ever adopted that position. If
there is a document where I did, I would be glad to examine it.

Mr. SHAYS. I thought you made reference to the fact that

Mr. RADEK. No, I think that was the Vice President’s interview;
he probably said something to that effect.

Mr. SHAYS. I heard “the temple,” and I didn’t think it was Mr.
Esposito.

Mr. RADEK. I said that the Hsi Lai Temple was one part of the
campaign financing investigation.

Mr. SHAYS. Right. And you did not feel—what interests me is
that Mr. Trie suggested it, Mr. Huang arranged for it, and Mr.
Hsia—excuse me, Maria Hsia carried it out. Tell me what was ille-
gal about that event.

Mr. RADEK. Well, there were several offenses committed, but the
focus of the investigation was, as you suggest, whether there was
a conspiracy among what the FBI liked to call the opportunists, the
people who were the fundraisers who were going out and raising
money and presumably trying to get favors in return for that. To
raise foreign contributions, to raise contributions that were what
we call strawman contributions, that is, contributions made in the
name of another.

Mr. SHAYS. That’s laundered money.

Mr. RADEK. Well, it is. I'm not sure it technically fits the money
laundering statute, but I would rather reserve a legal opinion on
that since we may be trying to use that. It may well be money
laundering. And there’s a lot of crimes that flow from that, like
false statements to the FEC, interference with the FEC or some
other Federal function. And that was the type of charges that were
brought against from Maria Hsia for which she was convicted.

Mr. SHAYS. So it’s—it was illegal though, clearly illegal.

Mr. RADEK. There was illegal activity involved in that fundraiser
in terms of foreign and strawman contributions.

Mr. SHAYS. Which I call laundered money and you don’t. It was
money supposedly given by individuals, and it wasn’t their money.
It was laundering money to cover up who actually was giving the
money.

Mr. RADEK. Yes. There’s a specific FEC crime, FECA crime. It is
contributing in the name of another. That violated it. It may or
may not violate the money laundering statute.

Mr. SHAYS. But it was under FEC and you seem to carry a lot
of weight with what the FEC says.

Mr. RADEK. The act, FECA, the Federal Election Campaign Act.

Mr. SHAYS. But it was illegal.
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Mr. RADEK. Yes.

Mr. SHAYS. And the President was involved in it.

Mr. RADEK. I don’t know that the——

Mr. SHAYS. The Vice President was involved.

Mr. RADEK. The Vice President appeared there, yes.

Mr. SHAYS. He was the attraction.

Mr. RADEK. Yes.

Mr. SHAYS. That was why people came.

Mr. RADEK. Yes.

Mr. SHAYS. OK.

Mr. RADEK. Where are we going with this?

Mr. SHAYS. Where we are going with it is I'm just trying to un-
derstand your logic. Because you recommended in 1998 not to move
forward, and yet you’re telling me that you didn’t get involved in
this investigation after 1997 when asked specifically about whether
the Vice President was questioned, and you kind of waved it off
like I wasn’t involved, “you” meaning——

Mr. RADEK. The 1997 interview of the Vice President I took part
in. I know what was asked at that interview. So I could answer
your question. The subsequent interviews I was not involved in,
but when they involved the independent counsel issues, obviously
I became aware of the contents of the interview. That doesn’t mean
to say that I know whether or not, in the course of that interview,
someone may have asked a question about the Hsi Lai Temple.
That’s all 'm saying. I wasn’t involved in the interviews.

Mr. SHAYS. But what bothers me is you wouldn’t know, because
you wrote a memo, memo 35 in our exhibit, and the title is to rec-
ommend that the Attorney General not trigger a preliminary inves-
tigation in this matter.

Mr. RADEK. This has nothing to do with the Hsi Lai Temple, 1
believe.

Mr. SHAYS. It has with the phone calls.

Mr. RADEK. Yes. Which had nothing to do with the Hsi Lai Tem-
ple.

Mr. SHAYS. Right.

Mr. RADEK. The Hsi Lai Temple was a separate particular part
of the campaign finance investigation.

Mr. SHAYS. What I want to know is why you didn’t speak to that
issue.

Mr. RADEK. The issue of whether the Vice President spoke at a
fundraiser where illegal contributions were committed? It wasn’t a
terribly relevant issue. The issue you’ll find addressed in the Attor-
ney General’s letter in late 1996, I think it was, to the
Congress

Mr. SHAYS. Let me understand. Maybe you’re dead right, and I'm
just foolish to wonder, but if I'm involved in a fundraising event
that is raising illegal money, somehow I don’t have to—you kind
of dismiss it like, you know, you foolish person. Of course, we
wouldn’t look at that.

Mr. RADEK. No, sir. We looked at it thoroughly, and eventually
Maria Hsia was indicted for that. Of course, we looked at anybody
who was involved. We never came across any specific and credible
evidence that the Vice President was involved in illegality.
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Mr. SHAYS. And I wanted to know if you asked him the ques-
tions.

Mr. RADEK. I did not ask him the questions when we interviewed
him in 1967.

Mr. SHAYS. Why didn’t you see if he was asked in 1997 and 1998
if you're in charge of Public Integrity?

Mr. RADEK. I was no longer involved in that, but the processes
were there that if the allegation arose

Mr. SHAYS. I obviously don’t understand what you just said to
me. You were not involved in what?

Mr. RADEK. I was not involved in the task force’s work to the ex-
tent that they were still investigating the Hsi Lai Temple.

Mr. BARR [presiding]. The gentleman from Connecticut will have
5 additional minutes without objection.

Mr. SHAYS. I just want to understand, if you're in charge of Pub-
lic Integrity, it’s my sense we either have an independent counsel
who looks at the integrity of our public officials or you do.

Mr. RADEK. Now, in this instance, there is a lot of other people
who look at them. As the acting chairman can tell you, most of the
corruption work is done by U.S. Attorneys. In this case, the task
force after Mr. La Bella’s arrival stopped being part of the Public
Integrity Section, it became a separate entity. To the extent that
the investigation continued, I stayed on for a while in an advisory
capacity. And as independent counsel matters would come up, I
would be called in to do a preliminary investigation and to give an
opinion, along with everybody else. I was no longer in charge of di-
recting where the task force went or what it investigated.

Mr. SHAYS. So Mr. La Bella does his investigation and he rec-
ommends that an independent counsel be appointed with no res-
ervation whatsoever.

Mr. RADEK. At the end of his tenure, he wrote that report which
you're releasing today which summarized—was intended to sum-
marize all of his investigations, and he recommends an independ-
e}Illt counsel for various particular matters and sort of for the whole
thing.

Mr. SHAYS. I'm sure you read them, his memo.

Mr. RADEK. I did. And I responded to it and I presume you’re re-
leasing my memo as well.

Mr. SHAYS. And the Director of the FBI recommended an inde-
pendent counsel. And you, at every instance, recommended that
there not be one. Is——

Mr. RADEK. Not exactly true, sir. There was somewhere I rec-
ommended an independent counsel.

Mr. SHAYS. What were the instances where you recommended an
independent counsel?

Mr. RADEK. There were some that were appointed and there was
one where she disagreed with me.

Mr. SHAYS. I want you to be specific. What particular areas did
you recommend an independent counsel?

Mr. RADEK. On Alexis Herman.

Mr. SHAYS. Related to the President or Vice President, and as it
related to campaign abuse?

Mr. RADEK. Alexis Herman, Harold Ickes. That’s all.

Mr. SHAYS. OK. But not the Vice President?
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Mr. RADEK. No, sir.

Mr. SHAYS. Not the President?

Mr. RADEK. That’s correct.

Mr. SHAYS. Did you write

Mr. RADEK. Although I was deeply involved in the Monica
Lewinsky matter, but not related to campaign finance.

Mr. SHAYS. Did you write memos arguing that the President and
the Vice President should not have a special counsel?

Mr. RADEK. I did.

Mr. SHAYS. Do we have all of those?

Mr. RADEK. I believe so. I'm not in charge of document produc-
tion, but I'm reasonably sure you do.

Mr. SHAYS. So you took an active interest in recommending that
the President and the Vice President not have independent counsel
look at campaign abuses, but you tell me that there are areas
where you did not question or areas where you were not involved.
So I—just reconcile that.

Mr. RADEK. But that’s not to say that someone wasn’t doing it.
When I stopped being involved, the task force continued its work.
And I'm quite confident that the work was done well, and I think
the results will speak for it. They’ve had numerous convictions. The
investigation continues. And it’s a logical, well-structured inves-
tigation that I think—that I'm sure is ongoing now. What I'm say-
ing is my personal involvement only involved the independent
counsel decisions after some point when Mr. La Bella was there be-
cause that’s my job.

Mr. SHAYS. If soft money was used by the President or his media
people and directed to certain States and the President was, in
some way, involved in writing those acts, do you consider that an
illegal act?

Mr. RADEK. I do not.

Mr. SHAYS. Why?

Mr. RADEK. Because the FEC hasn’t said it’s illegal, and now the
FEC has now said it’s not illegal. Coordination, no matter how
closely the President participated, doesn’t seem to be an issue at
all, and the FEC has ruled that instead, the only thing that mat-
ters is the content of the ads. If the ads contain an electioneering
message, then they need to be paid for with hard money. Other-
wise, it’s soft money.

Mr. SHAYS. So we know it’s soft money.

Mr. RADEK. I'm talking about what’s permissible. The FEC has
said it’s OK for soft money to be used.

Mr. SHAYS. And directed by an individual like the candidate and
his media people?

Mr. RADEK. Yes. No matter how closely he coordinated it, it’s ir-
relevant.

Mr. SHAYS. And the basis for that is what, decision of the FEC?

Mr. RADEK. The FEC decision, I believe, on the Common Cause
case, but there’s a number of opinions that lead up to it that told
us that’s where they were going.

Mr. SHAYS. Well, T'll just conclude by saying the public state-
ments are very laudable about people like the Attorney General.
The memos that we have are just replete with statements question-
ing the veracity of the investigation by the FBI, by people who
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were in DOJ, and I don’t know how to reconcile that. And I don’t
know how to reconcile the fact Mr. Radek, in particular—Radek,
excuse me I don’t know how to reconcile the fact that there was a
meeting that you don’t remember, that two people here remember.

I don’t know how to reconcile the fact that they felt so concerned
that they spoke to the director of the FBI, and the director of the
FBI felt so concerned that he spoke to the Attorney General and
then, as she says, I take full responsibility. But I don’t know what
taking full responsibility means anymore with this Attorney Gen-
eral, because she obviously didn’t speak to you according to your
statements, and you certainly would have remembered that. So she
just let it hang. And the statement you’re accused of making is ba-
sically saying, in so many words, that you were concerned about
what you did as it related to an independent counsel of the Presi-
dent or Vice President because she may, in effect, not get re-
appointed. That was the gist of it. And I would think that if she
was confronted with that, she would call you and say what the
heck are you making statements like that for? And then you could
have said I wasn’t making a statement. And then you could have
gone back and set the record straight. But instead, she allows this
to be a public record with no answer.

Mr. RADEK. I can’t reconcile that either, Congressman. I can tell
you that Bill Esposito and I were friends for a long time. In fact,
we had some very frank discussions at times about what was
wrong with the Department of Justice and/or the FBI. And the fact
that he did not, that he was disturbed by this remark and did not
ask me about is something I won’t understand, and I haven’t dis-
cussed it with him prior to this testimony. I hope to discuss it with
him sometime.

Mr. SHAYS. But you questioned him?

Mr. RADEK. But beyond that, let me say this: There’s a couple
of things in your question that sort of aren’t supported by the evi-
dence. One is the decision on an independent counsel. I think if you
look at the memorandum and listen to these two gentlemen’s testi-
mony, what they say I said, of “the investigation.” Now, whether
or not that related to an independent counsel, I don’t read from
this being a part of the argument.

And I agree that there is a sinister interpretation to be taken
from this memorandum. Mr. Gallagher, I believe, didn’t walk away
from that meeting with a sinister interpretation, and it sounds to
me like Mr. Esposito was puzzled, as I would have been if I heard
somebody like me make this remark, which, to me, again, dis-
appoints me that he didn’t ask me about it at that time.

Mr. SHAYS. And yet, there you go again. You don’t have any in-
terest in voicing the same concern about the Attorney General?

Mr. RADEK. Well, sir, I can say that the Attorney General wasn’t
bashful about asking me about things that happened, and I have
no explanation as to why she didn’t ask this. But you know, I
would have to speculate that somehow it got communicated to her
in a manner less effectively than is stated here.

Mr. SHAYS. But that’s the gentle way. The stronger way is to say
that your integrity was questioned by the director of the FBI be-
cause of a statement you are believed to have made, and you were
confronted with that. That’s the way I look at it. And it raises a



195

gigantic question of what other things she didn’t act on when she
should have. I mean, the fact is we do know, we do know that Mr.
Esposito felt the statement was made. We do know that Mr. Galla-
gher felt the statement was made.

Mr. Gallagher, would you say that you didn’t think it was sin-
ister, you just passed it off? I heard you respond to Mr. Lantos, but
I mean, did you come to the same conclusion Mr. Esposito did?

Mr. GALLAGHER. I came to the conclusion that, first of all, the
statement was made and in a connected fashion, but the impres-
sion I took at the time in the context of the discussion was that
what Lee Radek was conveying to us of the sensitivity of this inves-
tigation. That’s what I took away from it.

Mr. SHAYS. Did you think that—so you don’t come to the same
conclusion that Mr. Esposito came, that he was concerned that po-
tentially how he made a decision on independent counsel might af-
fect whether or not the Attorney General was going to have her
job?

Mr. GALLAGHER. At the time, I did not come away with that reac-
tion. And perhaps it’s because what I was focused on was moving
forward with the investigation. The purpose of this meeting that
day was to get from Lee Radek an appreciation of what the Public
Integrity Section had been doing up to this point so the FBI could
get some control of the investigation. We were seeing in the paper
a lot of reports about events that would become the campaign fi-
nancing, and we weren’t asked to do anything yet.

So the purpose of the meeting was to ask Lee Radek to come
over, discuss the investigation so we could get a plan together and
move forward.

Mr. SHAYS. So based on your answer, and truth requires me to
ask this question, your conclusion basically was not the same as
Mr. Esposito’s?

Mr. GALLAGHER. I don’t know that it’s in conflict with Mr.——

Mr. SHAYS. You can’t have it both ways.

Mr. GALLAGHER [continuing]. Would not be as strong.

Mr. SHAYS. You can’t have it both ways. You either have to de-
cide in your own mind if you thought Mr. Radek was, in fact, sug-
gesting that his job was on the line or her job was on the line based
on this, his decision about an independent counsel, which is what
Mr. Esposito felt and told the director of the FBI or he didn’t. And
you can’t say you agree with Mr. Esposito or not. You basically are
suggesting otherwise.

Mr. GALLAGHER. I am suggesting that—well, I'm not suggesting,
I'm stating that what I heard Lee Radek say was that there was
a lot of pressure on him because the Attorney General’s job might
hang in the balance. I can’t interpret what he meant by that state-
ment.

Mr. SHAYS. But you did interpret it. You did not interpret it as
being, in fact, a suggestion that the Attorney General might lose
her job if he didn’t make the right suggestion.

Mr. GALLAGHER. Your statement went a little further than that.
Your statement, as I heard you just stated, was that you tied it to
her decision on the independent counsel. I don’t recall Lee Radek
making a statement that day in the context of the statement that
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tied the pressure of the Attorney General’s job and independent
counsel.

Mr. SHAYS. So what’s on the table, bottom line, is that Mr.
Esposito, you heard it a certain way and you reported it. And no
action was taken afterwards by the Attorney General as far as con-
fronting Mr. Radek with this and as far as resolving this.

And Mr. Esposito, let me ask you this question, do you regret not
asking Mr. Radek to go in more detail about what he meant?

Mr. EsposiTo. Looking back on it, yes.

Mr. SHAYS. Fair enough. Thank you. I yield back.

Mr. BARR. I'd like to ask unanimous consent that the GAO brief-
ing report to the chairman, Committee on the Judiciary House of
Representatives, dated May 2000 entitled Campaign Finance Task
Force Problems and Disagreements Initially Hamper Justice Inves-
‘aigat(ilon, be made a part of the records. Without objection, so or-

ered.

[The information referred to follows:]
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United States General Accounting Office General Government Division

Washington, D.C. 20548

B-284908
May 31, 2000

The Honorable Henry J. Hyde
Chairman, Committee on the Judiciary
House of Representatives

Dear Mr. Chairman:

As you requested, this report discusses the management and oversight,
operations, and results of the Department of Justice's (DOJ) Campaign
Finance Task Force (CFTF). Created by Attorney General Reno in
December 1996 within the Criminal Division's Public Integrity Section (P1).
CFTF was established to investigate allegations of illegal fundraising
during the 1996 presidenrial election. Subsequently, investigating illegal
fundraising allegations concerning the 1994 congressional election was
added to CFTI"s mission. The Task Force comprised primarily DOJ
attorneys; Federal Bureau of Investigation (FBI) investigators; and support
staff, such as financial analysts and intelligence research specialists. Since
its creation, CFTF has undergone several management changes and has
been the target of accusations of mismanagement.

On February 17, 2000, we provided your office a preliminary briefing on
the results of our review. This report summarizes and updates the
information presented at that briefing. More specifically it addresses (1)
strained working relationships and trust cencerns; (2) disagreement over
investigative approach; (3) management and analysis of evidence
problems; (4) management changes, staffing fluctuations, and oversight;
(5) CFTF prosecutive results and costs; and (6) limitations in the Federal
Election Campaign Act that may inhibit prosecutions. The briefing slides,
which have been updated to include additional information obtained
subsequent to our briefing, are contained in appendix I.

Results in Brief

Following its creation, CFTF faced several management challenges and
operational problems. Notably, the working relationships between DOJ
and the FBI were strained and hampered by mutual concerns of trust, with
DOJ attorneys and Bl investigators disagreeing over which investigative
approach to take. Furthermore, efforts to manage and analyze
documentation and evidence were hampered by the lack of (1) an
electronic data management system that could effectively process and
manage the overwhelming amount of documents and other evidence
collected and (2) sufficient staff to input and analyze them.

Page 1 GAO/GGD-00-101BR Campaign Finance Task Force
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To get the investigation on track, in the fall of 1997, DOJ and the FBI
changed the Task I'orce’s leadership, streamlined CETE’s oversight
structure, and committed additional staff and information management
resources. The Task Force was removed from PI's leadership and placed
directly under a Deputy Assistant Attorney General in DOJ'’s Criminal
Division. PI, however, maintained its oversight of CFTF-related matters
that had Independent Counsel statute implications. Up until its expiration
in 1999, the statute and its applicability to CFTF’s investigation had been a
source of tension and disagreement between DO]J and the FBI and within
DOJ.

As of December 31, 1999, CFTF had launched 121 investigations. As of
March 31, 2000, it had initiated 24 prosecutions and 15 individuals and 1
corporation had been convicted. From its inceprion through fiscal year
1999, DQOJ and the FBI estimated that they had spent $31.2 million on Task
Force activities.

DOJ and FBI officials reviewed a draft of this report and generally
concurred with its substance.

Background

As it relates to campaign financing, the Federal Election Campaign Act
(FECA) of 1971, as amended, (2 U.S.C. 431-455) generally applies only to
financial transactions that are intended to influence federal elections, i.c.,
campaigns for the office of U.S. Representative, U.S. Senator, President, or
Vice President. FECA contains its own criminal provision, which generally
provides that knowing and willful violations involving at least $2,000 may
be prosecuted as misdemeanors.

According to DOJ, those FECA violations most likely to warrant criminal
prosecution involve schemes to influence a federal candidate’s election by
making contributions that are patently illegal, through means calculated to
conceal the scheme. Furthermore, to warrant criminal prosecution, in
general, a FECA fraud must have subverted one of FECA's “core”
provisions. These provisions place limits on the amount that can be
contributed and disallow contributions from foreign nationals, disguised
contributions, and attempts to circumvent FECA's disclosure
requirements.

The Independent Counsel statute, 28 U.S.C. 591-599, which expired June
30, 1999, required the Attorney General to decide whether a criminal
allegation involving a top official of the executive branch of the federal
government, such as the President, Vice President, Cabinet officers, or the
chairman or treasurer of the national campaign committee seeking the

Page 2 GAO/GGD-00-101BR Campaign Finance Task Force
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reelection of the President, was to be investigated by someone outside of
DOJ. The purpose of this legislation was to ensure both the appearance
and the reality of impartial prosecutive decisions concerning the President
and certain high-level government and campaign officials.

Scope and
Methodology

At your request, we examined the management and oversight, operations,
and results of CFTF from its inception through December 31, 1939. To
accomplish this objective, we interviewed current and former DOJ and FBI
officials responsible for managing and overseeing CFTF. We obtained
information on CFTF's management structure, oversight, cost, and staffing
from DOJ and the FBI. We reviewed CFTF indictments and obtained
information concerning the results of its prosecutions. We have updated
CFTFE’s prosecutive results through March 31. 2000.

In addition, we revicwed selected prosecution and declination documents
from five closed cases and five closed matters’ to gain a sense of whether
those documents showed evidence of supervisory review and management
oversight. Of the five cases we selected, three cases were selected because
they had been high-profile cases; one case was selected because the
defendant was found not guilty; and one case was randomly sclected.

Because information on the number and chronology of matters that had
been declined was not readily available, we selected, with CFTF's
assistance, five matters to review. We recognize that this small sample is
insufficient to be representative of ail matters declined; however, we
sought to obtain some limited insight into the supervisory oversight and
approval process for declinations. Thus, we selected two matters closed
during fiscal year 1998 and three matters closed during fiscal year 1999. No
matters were declined during fiscal year 1997.

We did not assess the appropriateness of CETFE's prosccutive decisions or
its rationale for those decisions. Because CI'TE’s work is ongoing, active
investigation and prosecution files were not available to us. We did our
work from July 1999 to March 2000 in accordance with generally accepted
government auditing standards.

' Declination memoranda are internal documents. which set forth the facts of a matter and explain the
government's reasons for not prosecuting individuals or organizations accused of violations

! For purposes of this report. we define a matter as an allegation of a violation that has been considered

for possible further investigation and prosecution. I Justice decides to prosecute a matter and files it
with the court, either by indictment or information. it then becomes a case
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Strained Working
Relationships and
Trust Concerns

Describing their working relationship following CFTE's creation, the PI
attorney in charge and the FBI's lead investigator, respectively,
characterized their relationship as not very effective and strained.
According to PI's chief, tensions between investigators and attorneys
existed over the extent of attorney involvement in investigations.
According to two FBI officials, investigators believed that the Task Force
attorneys’ involvement in traditional investigative functions, especially
interviews, was excessive. For example, the lead investigator said that
some agents believed that during investigative interviews they were being
used mainly as note takers.

In addition, disagreements developed over the need for an Independent
Counsel. Both DOJ and FBI officials frequently cited their disagreement
over the need for an Independent Counsel as a major source of tension and
conflict. One FBI official characterized DOJ’s criteria for triggering the
seeking of an Independent Counsel as too stringent. According to PI's
Chief, the disagreement over the need for an Independent Counsel also
created mutual trust concerns. Eventually, both the FBI Director and a
Supervising Attorney leading the Task Force recommended that the
Artorney General appoint an Independent Counsel. (See appendix I, slides
17-18)

Disagreement Over
Investigative Approach

Initially, attorneys and investigators differed over the Task Force's
investigative approach. The attorneys’ approach was to build cases from
the ground up and investigate wherever the evidence led. One of DOJ's
concerns was to avoid prematurely tipping off potential witnesses or
targeting individuals before sufficient predication was established. The
lead investigator, on the other hand, wanted to pursue several investigative
tracks simultaneously. For example, a senjor FBI official said that on the
basis of news reports of White House coffees for campaign contributors,
one of the tracks the FBI wanted to investigate was whether the White
House had violated campaign finance laws. However, according to the
Chief of P, there was no specific predication to justify all the investigative
tracks that the FBI wanted to pursue.

Moreover, the FBI official said that the investigative cffort was always
under a microscope and subject to enormous scrutiny and second-
guessing. The Chief of PI agreed that the investigation was under
considerable scrutiny, but he also said that this scrutiny was occasioned
by PI's belief that the press created expectations for a major scandal. DOJ
officials said it was important to have sufficient predication to justify an
investigative direction, and it was particularly important for the
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investigation to be thorough and not perceived as being political. (See app.
1, slides 19-21.)

Management and
Analysis of Evidence
Problems

Exacerbating the strained situation were document management
problems, which impeded the investigation's progress. According to the
lead investigator, CFTF was overwhelmed with documents and other
evidence and lacked sufficient staff and electronic system resources to
input and organize the information being gathered. The lead investigator
noted that after several months, the large volume of documents obtained
overwhelmed CFTF's electronic data management system and a new
system had to be purchased. He added that due, in part, to delays in hiring
support staff, it took months to input backlogged documents into the new
system. According to the lead investigator and CFTF’s attorney-in-charge.
the document management problems hindered efforts to assess the
documents' importance to the investigation and their relationship to other
evidence. The problems continued into late 1997. (See app. L slides 22 -
24)

Management Changes,
Staffing Fluctuations,
and Oversight

In the fall of 1997, displeased with the investigation's slow pace,
disclosures in the press about critical leads not being pursued, and internal
frictions, the Attorney General and the FBI Director changed the Task
Force's leadership. Subsequently, the Task Force's oversight structure was
streamlined by the removal of PI from its leadership role and the
commitment of additional staff and information management resources to
get the investigation on track.

Since its inception, CFTI's staffing levels have fluctuated as investigations
were initiated, documents and evidence were obtained and analyzed, and
cases were completed. CFTF staffing peaked in late 1997 at 126 (24
attorneys, 67 agents, and 35 support staff). However, it has declined since
then; and as of December 31, 1999, it totaled 48 (13 attorneys, 12 agents,
and 23 support staff).

Since the fall of 1997, a number of personnel changes have taken place
within CFTF and among the DOJ officials responsible for its oversight.
However, the level and type of CETF’s management and oversight have
remained fairly consistent. According to officials, (1) briefings for the
Attorney General and top DOJ management officials have taken place
weekly; {2) the FBI Director has had periodic discussions about CFTF with
his executive staff; and (3) within CFTF, weekly meetings have been held
among managers, case attorneys, and investigators to discuss case
strategy, progress, and problems.
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Regarding case management, all prosecution proposals were to be
reviewed by senior Task Force managers and attorneys and forwarded
through DOJ management to the Attorney General. Procedurally, both DOJ
and the FBI were to concur on whether to decline prosecution of an
investigation. Our review of documents in five selected prosecution case
files showed evidence of high-level DOJ reviews in three of the five cases.
However, the absence of documentary evidence in the two cases does not
necessarily mean that supervisory reviews did not occur. Our review of
documents in five sclected declination matters showed evidence of DOJ
and FBI concurrence in all instances. (See app. I, slides 27 - 41.)

CFTF Prosecutive
Results and Costs

As of December 31, 1999, CFTF had completed 70 of the 121 investigations
it had initiated and was focusing on completing its work on the 51
investigations ongoing. As of March 31, 2000, CFTF had initiated
prosecution of 24 cases. It had convicted 15 individuals and 1 corporation,
and b trials were pending. A jury acquitted one individual, and one
prosecution resulted in a hung jury. Through fiscal year 1939, DOJ
estimated that it had spent $5.2 million, and the FBI estimated that it had
spent about $26 million funding CFTF. (See app. I, slides 42 - 43.)

Federal Election
Campaign Act
Limitations May Inhibit
Prosecutions

According to a DOJ official, limitations in FECA penalties and its statute of
limitations have inhibited more effective invesrigation of campaign finance
violations. Specifically, he said that the criminal misdemeanor penalties
provided in FECA are not severe enough to encourage violators to
cooperate with the government to reveal the other participants and the
extent of campaign financing schemes in exchange for lesser charges or
for favorable consideration at sentencing. (See app. |, slides 44 - 46.)

Agency Comments

We provided the Attorney General with a draft of this report for comment.
Representatives of the Criminal Division and the FBI reviewed the draft.
On May 8, 2000, the Director of the Department of Justice's Audit Liaison
Office responded that the Department generally concurred with the
report’s substance. The Department provided some technical comments,
which have been incorporated where appropriate.

As agrecd with your office. unless you publicly announce its contents
earlier, we plan no further distribution of this report until 30 days from the
date of this letter. At that time, we will send copies of this report to
Representative John Conyers, Ranking Minority Member of your
Committee; Senator Orrin G. Hatch, Chairman of the Senate Judiciary
Committee; Senator Patrick J. Leahy, Ranking Minority Member of the
Senate Judiciary Committee; Senator Fred Thompson, Chairman of the
Senate Governmental Affairs Committee; Senator Joseph Licberman,
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Ranking Minority Member of the Senate Governmental Affairs Committee;
Representative Dan Burton, Chairman of the House Government Reform
Committee; Representative Henry Waxman, Ranking Minority Member of
the House Government Reform Committee; the Honorable Janet Reno,
Attorney General; the Honorable Louis J. Freeh, Director of the Federal
Bureau of Investigation; the Honorable Jacob J. Lew, Director of OMB; and
other interested parties. Copies will also be made available to others upon
request.

If you have any questions, please contact me or Daniel C. Harris, Assistant
Director, at (202) 512-8777 or by e-mail at ¢kstrandl.ggd@gao.gov or
harrisd.ggd®@gao.gov. Major contributors to this work were Robert P. Glick
and Charles Michael Johnson.

Sincerely yours,

e £ foenmd]|

Laurie Ekstrand
Director, Administration
of Justice Issues

Page 7 GAOQ/GGD-00-101BR Campaign Finance Task Force



205

B-284908

GAO General Government Division

Briefing to the Staff of the House Judiciary
Committee on the Department of Justice’s
Campaign Finance Task Force

February 17, 2000

Note: Information on Task Force prosecutions and staffing was updated subsequent to the briefing
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GAO Objectives, Scope, and Methodology

» The Chairman asked us to review the management and oversight,
operations, and results of the Department of Justice's (DOJ)
Campaign Finance Task Force (CFTF).

« To accomplish these objectives, we:

« interviewed current and former DOJ and Federal Bureau of
Investigation (FBI) officials responsible for managing and
overseeing the Task Force;

« obtained information on the management structure, oversight,
cost, and staffing of CFTF from its creation in December 1996
to December 31, 1999;

« reviewed CFTF indictments and obtained information
concerning their prosecutive results through March 31, 2000.
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GAO Objective, Scope, and Methodology (cont)

+ Obtained access to CFTF documents related to five closed
prosecutions and five declinations to gain a sense for whether
these documents evidenced supervisory review and management
oversight. We recognize that this small sample is insufficient to be
representative of the universe of closed cases and matters. The
reviewed documents included prosecution and declination
memoranda, plea bargain agreements, and correspondence
related to those documents. Moreover, we did not assess the
appropriateness of CFTF’s decisions or its rationale for those
decisions in the cases and matters we reviewed.

+ Obtained staffing and cost data estimates from DOJ and the FBI.

» Because CFTF’s work is ongoing, active investigation and
prosecution files were not available to us.
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GAO Background

» In November 1996, DOJ's Public Integrity Section (Pl) initiated
an effort to collect, collate, and evaluate various press
allegations concerning violations of campaign finance laws in
the 1996 presidential election.

+ This effort led to Attorney General Reno creating CFTF in
December 1996 to investigate alleged violations of campaign
finance laws (discussed below) and to prosecute those cases
where violations were believed to have occurred. Allegations
concerning the 1994 congressional election were subsequently
included in the Task Force’s scope.
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GAO Background

« The Federal Election Campaign Act

« As it relates to campaign financing, the Federal Election
Campaign Act of 1971, as amended, 2 U.S.C. 431-455 (FECA),
generally applies only to financial transactions that are intended
to influence federal elections, i.e., campaigns for election to the
office of U.S. Representative, U.S. Senator, President, or Vice
President.

+ FECA contains its own criminal provision, which generally
provides that FECA violations that are knowing and willful and
involve at least $2,000 may be prosecuted as misdemeanors.
According to DOJ, those FECA violations most likely to warrant
criminal prosecution involve schemes to influence a federal
candidate’s election by making contributions that are patently
illegal, through means calculated to conceal the scheme.

Page 13 GAQ/GGD-00-101BR Campaign Finance Task Force




211

B-284908

GAO Background

+ According to DOJ, in general, to warrant criminal prosecution, a
FECA fraud must have subverted one of FECA's “core”
provisions, which include, for example, the following:

= Limits on confributions from persons. Contributions from
“persons” may not exceed $1,000 to a federal candidate per
election; $20,000 to a national party committee per year; or
$5,000 to any other political committee per year. 2 U.S.C.
441a(a).

» No contribution from foreign nationals. Section 441e
prohibits any foreign national from making, directly or
through any other person, any contribution in connection
with any federal, state, or local election. It also prohibits any
person from knowingly soliciting or accepting such a
contribution.
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GAO Background

+ No disguised contributions. Section 441f makes it unlawful
for any person to make a contribution in the name of
another, or for any person to permit his or her name to be
used to make a contribution. A violation occurs if a person
gives funds to a straw donor, or conduit, for the purpose of
having the conduit pass the funds on to a federal candidate.

No avoidance of FECA’ s disclosure requirements. Section
434 requires timely and accurate reporting of, among other
things, all contributions over $200 to federal candidates and
committees seeking to elect federal candidates and all
expenditures over $200 on behalf of federal candidates.
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GAO Background

« According to DOJ, reporting violations are normally involved in
any aggravated scheme to subvert one of the other “core”
campaign financing provisions.

* For example, the use of conduits to disguise illegal
contributions to federal candidates is evidence of an intent to
interfere with the accurate reporting of campaign
contributions and to deliberately cause false information to
be conveyed to the Federal Election Commission, the
federal agency charged with overseeing FECA.
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GAO Background

» Independent Counsel Statute

» The Independent Counsel Statute, 28 U.S.C. 591-599, which
expired June 30, 1999, required the Attorney General to decide
whether a criminal allegation involving a top official of the
executive branch of the federal government, such as the
President, Vice President, Cabinet officers, or the chairman or
treasurer of the national campaign committee seeking the
reelection of the President, was to be investigated by someone
outside of DOJ.

* The purpose of this legislation was to ensure both the
appearance and the reality of impartial prosecutive decisions
concerning the President and certain high-level government
and campaign officials.
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GAO Background

» In general, under the Independent Counsel Statute, the
Attorney General had 30 days from the date of receipt of an
allegation that a covered official had committed a crime to
determine if there existed grounds to commence a
preliminary 90-day investigation. During this initial 30-day
inquiry, the Attorney General was to consider only the
specificity of the information received and the credibility of its
source.

» Under the statute, once a preliminary investigation
commenced, the Attorney General generally had 90 days to
determine if there were reasonable grounds to believe
further investigation was warranted. If the Attorney General
found that it was warranted, she made an application to a
special panel of federal judges for the appointment of an
Independent Counsel.
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GAO Background

+ In order to avoid potential conflicts, the act limited the
Attorney General’s authority and power during the initial
inquiry and the preliminary investigation phases to prevent
her from extensively participating in substantive
decisionmaking.

» As aresult, during these phases, some of the Attorney
General’s normal investigative tools were prohibited. The
Attorney General was not allowed to convene a grand
jury, plea bargain, issue subpoenas, and grant immunity.
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GAO Results - Initial Organization and Staffing

» In December 1996:
« Laura Ingersoll, a Pl trial attorney, was placed in charge of
CFTF, which was a subunit of Pi. She reported to PI's chief.

« Jeff Lampinski, a Section Chief in the FBI's Information
Resources Division, was named lead investigator on the Task
Force, reporting to a Deputy Assistant Director in the FBI's
Criminal Investigative Division.

» Lee Radek, PI's Chief, said that no formal mission statement was
prepared for the Task Force because he expected its investigation
to be handled in the same way as other high-priority cases within
the section. He anticipated that as additional targets or cases were
developed, they would be spun off to other PI trial attorneys. Pl
was to apply its normal case review and oversight procedures to
CFTF
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GAO Results - Initial Organization and Staffing
(cont’d)

» When CFTF was first created, John Keeney, then Acting
Assistant Attorney General, Criminal Division, recused himself
of all CFTF matters because his son, a private attorney,
represented John Huang, one of the investigation’s targets.

» Mark Richard, a Criminal Division Deputy Assistant Attorney
General, was designated to oversee CFTF.

» Due to Mr. Keeney's recusal, Mr. Richard reported directly
to the Deputy Attorney General and the Attorney General
and, thus, for Task Force purposes, fulfilled the role of
Assistant Attorney General.

» Neil Gallagher, then an FBI Deputy Assistant Director, was
designated to oversee Mr. Lampinski and the FBI's
investigative efforts.

Page 21 GAO/GGD-00-101BR Campaign Finance Task Force



219

B-284908

GAO Results - Initial Organization and Staffing
(cont'd)

Department of Justice Management and Oversight Structure
for the Campaign Finance Task Force - January 1997

T Atomey Generat

Daputy Attorney Ganeral

partment of Justice
parment of it

I
Mark Richard Louis Freeh
Deputy Assistant Attorney General Director
Crimiral Division Federal Bureau of Investigation
Department of Justice
. 10
Lee Radek : Neit Gallagher
: Chier i FBI Deputy Assistant Director
i Punlicintegrity Section © | Criminal Investigative Division
Laura Ingersoll Jeff Lampinski
Attorney-in-Charge FBI Lead Investigatar
;Campaign Finance Task Force Campaign Finance Task Force
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GAO Results - Initial Organization and Staffing
(cont’d)

+ Initially, 20 FBI agents, 2 Department of Commerce Office of Inspector
General agents, 3 FBI financial analysts, 2 FBI intelligence research
specialists, 1 FBI secretary, 4 Pl attorneys, and a PI paralegal
constituted the Task Force.

« In January 1997, CFTF’s investigative and prosecutive resources
were co-located in the same offices.

« Subsequently, according to DOJ and FBI officials, between February
and September 1997, 24 FBI agents, 9 intelligence research
specialists, 3 attorneys, and 5 administrative support personnel were
added to CFTF headquarters. One other attorney worked part-time
coordinating intelligence issues. In August 1997, two Internal Revenue
Service agents were brought in to review all cases for tax issues.
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GAO Results - Initial Problems and Obstacles

» Strained Working Relationships Ms. Ingersoll and Mr. Lampinski,
respectively, characterized their working relationship as not very effective
and strained. In addition, according to two FBI Task Force officials, agents
complained about Pl attorneys’ excessive participation in traditional
investigative functions, especially interviews of withesses where agents
felt they were being used mainly as note takers.

« Mr. Radek confirmed that tensions existed between attorneys and
agents over the extent of attorney involvement in investigations. He
added that disagreements over the threshold of information required to
trigger a recommendation for an Independent Counsel also adversely
affected their relationship. Mr. Radek said that as a result, issues of
trust arose and the FBI resisted the team concept.

« Moreover, Mr. Radek believed the press created expectations for a
major scandal, rather than allowing the investigative process to make
that determination. As a result, he said it was particularly important for
the investigation to be thorough and not perceived as political.
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GAO Results - Initial Problems and Obstacles
(cont'd)

« According to Mr. Gallagher, contentious divisions arose
between the FBI and DOJ over several issues, including the
applicability of the Independent Counsel statute. Mr. Gallagher
believed that Mr. Radek’s criteria for what information was
needed to trigger the seeking of an Independent Counsel were
too stringent. Moreover, concerns over leaks to the media about
Task Force progress and problems added to mutual trust
concerns.

» Although both the attorneys and investigators held strong views on
these issues, they believed the process for arguing their positions
was fair. Mr. Lampinski said that disagreements between Ms.
Ingersoll and him were elevated to their supervisors and in some
cases to Mr. Richard. He described Mr. Richard as a fair mediator
and said that no one ever told the investigators to back away from
an investigation. He said the Attorney General and Director Freeh
got involved only when independent Counsel statute issues arose.

Page 25 GAO/GGD-00-101BR Campaign Finance Task Force



223

B-284908

GAO Results - Initial Problems and Obstacles
(cont’d)

+ Disagreement over Investigative Approach: The attorneys’
investigative approach was to build cases from the ground up
and investigate wherever the evidence led. The lead
investigator, on the other hand, wanted to pursue several
investigative tracks simultaneously.

« DOJ officials believed protecting the investigative process
was important, and this meant having sufficient predication
to justify an investigative direction.

+ One of DOJ’s concerns was to avoid prematurely tipping off
potential witnesses and/or investigative targets or targeting
individuals before sufficient predication was established. Mr.
Radek did not believe specific predication existed at that
time to justify all the investigative tracks proposed by the
investigators.
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GAO Results - Initial problems and obstacles
(cont’d)

Mr. Gallagher said he and Mr. Radek disagreed on the investigative
strategy. Mr. Gallagher said that on the basis of news reports
concerning White House coffees for campaign contributors, one of
the tracks the FBI wanted to investigate was whether the White
House had violated campaign finance laws. Mr. Gallagher said that
the FBI believed that its investigative efforts were always under a
microscope and subject to enormous scrutiny and second-guessing.

» Because of PI's oversight of matters relating to the Independent
Counsel statute, the overall approach taken by the Task Force
was very conservative; that is, building cases from the ground up.

Mr. Radek said that he believed that the FBI was too anxious to
recommend the need for an Independent Counsel and that in his
opinion the information gathered did not justify seeking the
appointment of an Independent Counsel. He added that their
disagreement over this issue had a devastating impact on the
relationship between the FBI and PI.
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GAO Results - Initial Problems and Obstacles
(cont’d)

« The need to appoint an Independent Counse! continued to
be an area of disagreement.

* In November 1997, FBI Director Freeh recommended to
the Attorney General that she appoint an Independent
Counsel.

« Then, in July 1998, the then Supervising Attorney of the
Task Force also recommended that the Attorney General
appoint an Independent Counsel.

* In both instances, the Attorney General decided not to
appoeint an Independent Counsel.
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GAO Results - Initial Problems and Obstacles

(cont’d)

» Management and Analysis of Evidence: CFTF was overwhelmed with
documents and other evidence and lacked sufficient resources to
address this problem. Mr. Lampinski said that CFTF was receiving
about 60 boxes of documents a day and had acquired over 2 million
pages of documents. The FBI had to copy, index, and enter all
documents into an electronic data management system that would
support search and full retrieval capabilities. After several months, the
system became overwhelmed and a new system had to be purchased.

= According to Ms. Ingersoll and Mr. Lampinski, it took months to
input backlogged documents into the new system, which
significantly hindered efforts to assess the documents’ importance
to the investigation and their relationship to other evidence.

» Mr. Lampinski said that by mid-February 1997, he had recognized
the problem and subsequently sought to get resources to input the
documents but had difficulty obtaining the FBI staffing he needed.
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GAO Results - Initial Problems and Obstacles
(cont’d)

« Mr. Lampinski said that efforts to obtain additional staff
resources were delayed due to the process used to fill positions.
At that time, the Criminal Justice Information Systems Division
was moving its operations to West Virginia. The FBI was trying
to help employees who did not want to move to West Virginia
find other jobs at headquarters and decided that these
employees should have the first opportunity at CFTF positions.
However, according to Mr. Lampinski, the process of selecting
individuals for these positions took 5 or 6 months to complete as
positions had to be advertised, applications reviewed, career
boards established, and applicants interviewed and selected.

« Mr. Gallagher said that in late spring 1997, the document
management problems became evident.
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GAO Results - Initial Problems and Obstacles
(cont’d)

* In June 1997, on the basis of the FBI’s proposed multiple-track
investigative strategy, Director Freeh directed CFTF investigators
to interview over 100 individuals. Many of those interviewed were
not as yet the focus of CFTF efforts, including a number of White
House and Democratic National Committee employees.

» According to Mr. Radek, using CFTF investigators to interview
additional individuals at this point diverted them from assessing
the significance of documents already obtained. Moreover, Mr.
Radek said he did not believe there was sufficient predication at
the time to justify conducting all the interviews.

Ms. Ingersoll said that as a result of the interviews, about 90
percent of the Task Force’s investigative resources were
unavailable for about 2 to 3 weeks.

+ The document management problems continued into late 1997.
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GAO Results - Initial Problems and Obstacles
(cont'd)

- Congressional/media impacts: According to CFTF officials, paraliel

congressional investigations and media reports during this period led
to internal DOJ pressures and decisions that required CFTF to divert

its efforts to address these external events.

+ For example, CFTF officials had to work with the congressional
committees to coordinate CFTF and congressional documentation
requests. CFTF also had to divert investigators to interview
individuals identified as possible witnesses at congressional
hearings although they had not as yet been earmarked for
interview. The normal approach would be to first analyze
information collected and use those analyses as a basis for the

interviews.

Mr. Lampinski said that the need to divert resources to interview
possible congressional witnesses had a negative impact on the
Task Force’s progress.
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GAO Results - Initial Problems and Obstacles
(cont’d)

« Mr. Radek said that CFTF efforts became unfocused as it
attempted to ensure that if the Attorney General inquired
about a news report, CFTF would already have information
on it and not be caught by surprise disclosures.

+ Lack of Foreign Country Cooperation: CFTF had difficulty
obtaining evidence and interviewing subjects in certain foreign
countries. According to DOJ, in many of these countries, legal
assistance treaties do not exist. Although they may cooperate
on crimes viewed as serious, some countries considered
campaign finance violations to be internal U.S. political
problems and were not as willing to cooperate. As a result,
investigations of certain individuals were hampered and
allegations of a foreign conspiracy to influence the presidential
election could not be fully investigated, according to DOJ.
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GAO Results - Management and Organizational
Changes (Sept. 1997)

In the fall of 1997, displeased with the investigation’s slow pace,
disclosures in the press that critical leads were not being pursued,
and internal frictions plaguing CFTF, the Attorney General and FBI
Director Freeh decided to replace CFTF's leadership.

» Charles LaBella, 1st Assistant U.S. Attorney in San Diego and
James DeSarno, a former Special Agent-in-Charge of the FBI's
New Orleans Field Office, were selected to lead the Task Force.

+ Mr. LaBella was told that the Task Force needed more focus,
direction, and aggressive leadership.

« Mr. DeSarno was told that the investigation was moving too
slowly and that there were evidential and staffing issues that
needed to be addressed.
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GAO Results - Management and Organizational
Changes (Sept. 1997)(cont’d)

+ Mr. DeSarno said that one of the reasons he was selected
was because he was high enough in the FBI organization to
coordinate across FBI divisional lines and obtain
cooperation and support in addressing issues and problems
he identified.

+ Ms. Ingersoll stayed with the Task Force for a short period after
Mr. LaBella took over.

» Mr. Lampinski remained with the Task Force and maintained
much the same role he had before: managing agents and cases
and overseeing case assignments and investigative strategies.
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GAO Results - Management and Organizationall
Changes (Sept. 1997)(cont’d)

Department of Justice Management and Oversight Structure
for the Campaign Finance Task Force Subsequent to September 1897
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GAO Results - Management and Organizational
Changes (Sept. 1997)(cont’d)

+ Both Messrs. LaBella and DeSarno recognized the need to
streamline CFTF's oversight structure.

+ Mr. LaBella insisted on a more direct chain of command.
Subsequently, he reported directly to Mr. Richard, and Mr.
Radek assumed an advisory role. However, Mr. Radek
continued a direct role whenever Independent Counsel
statute issues arose, as Pl maintained primary responsibility
for initial inquiries and preliminary investigations related to
the statute.

» Mr. DeSarno said that he reported directly to FBI Deputy
Director Robert Bryant and Director Freeh. Upon Mr.
DeSarno’s arrival, Mr. Gallagher no longer had to take on as
formal a role in the Task Force. However, he still attended
weekly meetings and was involved in briefing the Director.
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GAO Results - Management and Organizational
Changes (Sept. 1997)(cont’d)

Organization Chart Showing Public Integrity
Section Responsibility for Independent Counsel
Matters
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GAO Results - Management and Organizational
Changes (Sept. 1997)(cont’d)

» Mr. DeSarno believed CFTF should be structured more like a field
office, with investigators separated from attorneys. With Mr.
LaBella’s concurrence, investigators were moved to another floor in
the building, which allowed the FBI to maintain greater investigative
control of the cases.

« Mr. LaBella said that he quickly realized that CFTF’s biggest problem
was understaffing -- too few agents and attorneys for the number of
cases that it had. As a result, documents went unreviewed and
investigative leads were not followed. Mr. LaBella also noted that the
experience level of the Task Force attorneys was not sufficient to
address pending investigations. As a result, he brought three
experienced Assistant U.S. Attorneys with him from San Diego.

+ Since then, according to several CFTF managers, the Task Force has
not had a problem getting resources. Both the Attorney General and
Director Freeh have been very helpful in getting needed resources.
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GAO Results - Management and Organizational
Changes (Sept. 1997)(cont’d)

» Ms. Ingersoll said that she had been requesting more
resources for some time and had formally submitted a
written request for additional resources just prior to Mr.
LaBella’'s appointment to replace her.

« Abodut the time of Messrs. LaBella’s and DeSarno’s arrival,
CFTF received a significant increase in investigative and
prosecutive resources.

+ Mr. DeSarno said that soon after taking over the Task Force,
he was able to get 90 FBI support personnel detailed short-
term to address the backlog of documents to be indexed and
entered into the new electronic database.
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GAO Results - Management and Organizational
Changes (1998 - 1999)

» In June 1998, James Robinson was confirmed as Assistant
Attorney General for the Criminal Division and acquired
responsibility for CFTF. Mr. Richard then reported through
Mr. Robinson.

« July - August 1998:

« David Vicinanzo, former Chief of the Criminal Division in
the New Hampshire U.S. Attorneys Office, replaced Mr.
LaBella as Supervising Task Force Attorney. Mr. LaBella
returned to San Diego to become Acting U.S. Attorney for
the Southern District of California.

+ Mr. Lampinski replaced Mr. DeSarno, who was designated
to head the FBI's Criminal Justice Information Systems
Division.
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GAO Resuits - Management and Organizational
Changes (1998 - 1999)(cont’d)

= In March 1999, Michael Horowitz, a Deputy Assistant
Attorney General in the Criminal Division, replaced Mr.
Richard in overseeing the Task Force.

» In June 1999, FBI Supervisory Special Agent David Reign,
who was already a member of the Task Force, replaced Mr
Lampinski, who was designated Special Agent-in-Charge of
the FBI's Louisville, KY, Field Office.

+ In September 1999, Mr. Vicinanzo returned to the New
Hampshire U.S. Attorneys Office but continued to consult
with CFTF. He was subsequently replaced in December
1999 by Assistant U.S. Attorney Robert Conrad, Chief of the
Criminal Section in the Western District of North Carolina.
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GAO Results - CFTF Organization Chart, as of
December 31, 1999

Department af Justice Management and Oversight Structure
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GAO Results - Management and Oversight

+ According to CFTF managers interviewed, Task Force oversight has been
accomplished in several ways:

- Since Mr. LaBella arrived, weekly Attorney General briefings have been
held to keep her informed of CFTF progress, problems, and needs.
Participants have included, among others, the Deputy Attorney
General; the Attorney General's Counsel; Mr. Robinson; Mr. Radek;
Mr. Horowitz; Mr. Richard; the FBI’s General Counsel; and CFTF's
Lead Investigator and Supervising Attorney.

- Director Freeh had periodic CFTF discussions with his executive staff.
- Task Force managers met weekly with staff attorneys and investigators
to discuss case strategy, progress, and problems on each ongoing

investigation and prosecution.

+ Managers have been apprised daily, as needed, of important
developments that may affect cases.
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GAO Results - Management and Oversight
(cont’d)

» Case management - prosecutions:

« CFTF prosecutors said that when prosecutions were believed to be
justified, senior Task Force managers and attorneys met with case
attorneys and investigators to review and comment on prosecution
memoranda. Prosecution memos were to be forwarded up the
chain-of-command for information purposes, and the Attorney
General and the Director were to be briefed.

« We found evidence of high-level DOJ reviews, including the
Attorney General and/or the Deputy Attorney General, in three of
the five cases we reviewed (Johnny Chung, John Huang, and
Yah Lin “Charlie” Trie). In two cases (Franklin Haney and Howard
Glicken), we did not see evidence of high-level reviews of the
prosecution memo nor, in Glicken’s case, the plea agreement.
(We should note, however, that the absence of documentary
evidence on these case documents does not necessarily mean
that supervisory reviews did not occur.)
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GAO Results - Management and Oversight
(cont’d)

» Case management - declinations:

+ Procedurally, both DOJ and FBI concurrence was required to
decline prosecution on an investigation. The FBI indicated that
CFTF’s lead investigator was authorized to sign off on
declinations although in one instance Director Freeh signed off.

« Our review of five matters declined for prosecution showed
FBI and DOJ concurrence. In those five matters, we were
told that evidence was not sufficient to prove that a crime
had been committed.

= Since Mr. LaBella's tenure, Pl has served in an exclusively
advisory capacity, except for matters or issues that related to
the Independent Counsel Statute.
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GAO Results - Staffing Trends

» CFTF staffing has fluctuated depending on its operational phase.

» When CFTF was established, the investigation was only
beginning and its scope was still unknown. As more
information was developed, staffing grew.

+ In the summer and fall of 1997, CFTF staffing began to
increase rapidly, reaching its peak in late 1997.

« As of December 31, 1999, CFTF had completed 70 of the 121
investigations it had initiated and was focusing on completing
its work on the 51 ongoing. As a result, staffing has
decreased significantly.
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GAO Results - Staffing Trends (cont'd)

In January 1997, there were 4 attorneys, 22
agents, and 7 support staff.

In April 1997, CFTF had grown to 7 attorneys,
32 agents, and 16 support staff.

By the end of August 1997, CFTF staff
numbered 77, which included 8 attorneys; 48
agents; and 21 support staff

At its peak, in November 1997, staff
numbered 126, including 24 attorneys, 67
agents, and 35 support staff.

As of December 31, 1999, staff numbered 48,
including 13 attorneys, 12 agents, and 23
support staff.

70
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40
30
20

[IAttorneys
OAgents

M Support
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Note: Support staff included computer support, paralegal, intelligence research staff, financial

analysts, and clerical.
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GAO Results - Estimated CFTF Costs

« Justice Department Costs:
+ Fiscal Year 1997 - $1.0 million
+ Fiscal Year 1998 - $2.1 million
« Fiscal Year 1999 - $2.1 million

+ EBI Costs:
« Fiscal Year 1996 - $10,000 (equipment purchased
in FY 1996 but transferred to CFTF in FY 1997)
+ Fiscal Year 1997 - $5.2 million
+ Fiscal Year 1998 - $16.1 million
« Fiscal Year 1999 - $4.7 million
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GAO Results - Prosecution Efforts, as of
March 31, 2000

» Prosecutions - 24

» Convictions - 16
(15 plea bargains)

» Acquittals/hung juries- 2

» Trials pending - 6

43

Note: See summary of prosecutions, slides 47 — 52.
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GAO Results - FECA Limitations May Inhibit
Prosecution Efforts

» Limitations in FECA penalties and statute of limitations:

« According to DOJ and FBI officials, the penalties for violating
FECA campaign finance provisions need strengthening.

« Mr. Horowitz stated that FECA's prescribed penalties have
adversely affected CFTF’s investigative efforts in that they are
not severe enough to encourage cooperation by those being
investigated to reveal the participants and the extent of the
campaign finance scheme. Noting FECA’s weak penalties, Mr.
DeSarno stated that he was unaware of any area where Justice
and the FBI put in so much effort for such a small refurn.

« According to Mr. Horowitz, FECA violations are penalized as
misdemeanors no matter the extent or amount of the
violation. Moreover, the criminal penalties do not
differentiate between donors or conduits.
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GAO Results - FECA Limitations May Inhibit
Prosecution Efforts (cont’d)

» Commenting on how FECA violations were being treated by the
courts, Mr. Horowitz stated that there is no current sentencing
guideline for FECA violations. Therefore, judges usually use
the closest, most analogous guidelines, which deal with fraud.

» Using analogous fraud guidelines and considering the (a)
first-time offense of those convicted and (b) lack of material
loss involved, judges have sentenced most campaign
finance violators to supervised probation and community
service.

Generally, jail time or witness cooperation was obtained only
in those cases where offenders were found to have
committed other more serious violations, such as mail or
wire fraud or income tax violations.
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GAO Results - FECA Limitations May Inhibit
Prosecution Efforts (cont’d)

» According to Mr. Horowitz, another problem with FECA is its
3-year statute of limitations. The statute of limitations for
most crimes is 5 years and for some crimes even longer.

= This shortened statute of limitations is even more
problematic in that the clock for the limitation generally
starts when the check is written, not when the contribution
report is filed. Thus, several months can pass before
enforcement officials learn of a possible violation, further
shortening the time prosecutors and investigators have to
establish and file a case.

+ As of December 31, 1999, legislation was pending in both
the House and Senate to strengthen the criminal penalties
for FECA violations.

46

Page 53 GAO/GGD-00-101BR Campaign Finance Task Force




251

B-284908

GAO Summary of Prosecutions
(As of March 31, 2000)

Defendant and court

Southern District of Florida,
April 15, 1999

(Conspiracy, False Statements,
and Aiding and Abetting}, violating
Title 2 (Causing Conduit
Contributions, Aiding and
Abetting}, and 4 counts of
violating Title 26 {Tax Evasion
and Fraud)

extradition from the
Philippines

district Summary of charges Disposition of case Sentencing
U.S. v. David Chang 4 counts of violating Title 18 Trial scheduled for Trial pending
District of New Jersey, (Conspiracy, Obstruction of June 6, 2000

January 7, 2000 and Justice, Witness Tampering)

March 31, 2000

U.S. v. Audrey Yu, 11 counts of violating Title 18 Trial scheduled for Trial pending
District of New Jersey, {Perjury Before the Grand Jury, June 6, 2000

January 7, 2000 and Conspiracy, Obstruction of

March 31, 2000 Justice, and Witness Tampering)

U.S. v. Pornpimol "Pautine” | 15 counts of violating Title 18 Trial scheduled for Trial pending
Kanchanalak & Duangnet | {Conspiracy, Causing False November 13, 2000

“Georgie" Kronenberg Statements} and 1 count of

District of Columbia, violating Title 2 (Causing

November 13, 1998 Contribution by Foreign National)

U.S. v. Mark B. Jimenez, 43 counts of violating Title 18 DOJ pursuing Jimenez' | Trial pending
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GAO Summary of Prosecutions
(As of March 31, 2000)

Defendant and court
district

Summary of charges

Di ition of case

I
Sentencing

U.S. v. Mark B. Jimenez,
District of Columbia,
September 30, 1998

17 counts of violating Title 18
(Conspiracy, False Statements,
and Aiding and Abetting) and
Title 2 (Causing, Aiding and
Abetting)

DOJ pursuing extradition : Trial pending

from the Philippines

U.S. v. Yuan "Antonio” Pan,
District of Columbia,
January 29, 1998

4 counts of violating Title 18
(Conspiracy to Defraud, Impair
and Impede the FEC, Wire
Fraud. Aiding and Abetting)

Yuan Pan is currently a
fugitive

Trial pending

U.S. v. Carmine Alampi,
District of New Jersey,
December 1, 1999

1 count violation of Title 18
{Funneling lllegal Contributions
to a 1996 Senate Campaign)
and Title 2 (illegal Conduit
Contribution}

Pled guilty to 1 Count
Tllegal Campaign
Contributions
December 1, 1959

Sentencing date pending

U.S. v. Lawrence Penna
Southern District, New York,
September 15, 1999

1 count viclation of Title 18
{Conspiracy to Impede the
Reporting Functions of the FEC)

Pled guilty to 1 count
Conspiracy to Impede
Reporting Functions of
the FEC

September 15, 1999

Delayed pending
Penna'’s cooperation

U.8. v. Berek Don
District of New Jersey,
Mareh 5, 1999

1 count violation of Title 18
{Conspiracy to Funnel lliegat
Contributions to a 1996 Senate
Campaign)

Pled guilty to Making
Illegal Contributions to
1996 Senate campaign
May 27, 1999

Sentencing date pending
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GAO Summary of Prosecutions
(As of March 31, 2000)

Defendant and court
district

Di i of case

Summary of charges

U.S. v. Maria Hsia (Hsia
Ling) District of Columbia,
February 18, 1999

6 counts of violating Title 18
(Conspiracy, False Statements,
and Willfully Causing the
Commission of an Offense)

Found guilty on 5 counts
of Causing False
Statements to be made to
the FEC

March 2, 2000

Sentencing date
August 18, 2000

U.S. v. Yogesh Gandhi
Narthern District of
California,

August 5, 1998 and
| March 9, 1999

1 count of violating Title 18 (Mail
Fraud) and viotation of Title 26
{Tax Evasion, and Violating
Federal Election Laws)

Pled guilty to Mail Fraud,
Tax Evasion, and
Violating Federal Election
Laws

June 25, 1989

December 5, 1999

1 year imprisonment, 2
years supervised
release, and $237,299
restitution

U.S. v. Yah Lin "Charlie”
Trie, District of Columbia,
January 29, 1998 and
Eastern District of
Arkansas,

November 9, 1998

Violations of Title 18 {Conspiracy
to Defraud, Impair and Impede
the FEC, Mail and Wire Fraud,
Aiding and Abetting, False
Statements, Witness Tampering,
Conspiracy to Obstruct Justice
and Congressional Investigation)
and 1 count violation of Title 18
{Causing False Statements to
FEC) and 1 count violation of
Title 2 (Making Political
Contributions in the Name of
Another)

Pled guilty to 2 counts of
campaign financing
violations (Causing a
False Statement to be
Made to FEC and
Causing Conduit
Contributions to be made
to the DNC}

May 21, 1999

November 1. 1999

3 years probation
(including 4 months of
home detention), 200
hours of community
service, and $5.000 fine
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GAO  summary of Prosecutions
(As of March 31, 2000)

Defendant and court
district

of case

Summary of charges

U.8. v. Jian-Nan “John"

1 felony count violation of

Bisnosi
Pled guilty to a felony

Huang Campaign Finance Laws conspiracy charge 1 year probation, 500 hours
Central District of Columbia, August 2, 1999 community service, and
May 25, 1999 $10,000 fine

August 12, 1999

U.S. v. Robert Lee
Central District of California,
April 8, 1999

Violations of Title 18 (Aiding
and Abetting lllegal Foreign
Campaign Contributions)

Pled guilty 1o Aiding and
Abetting lllegal Foreign
Campaign Contributions
Aprit 26, 1999

August 16, 1999
3 years probation, 250
hours of community service

U.S. v. Juan C. Ortiz
District of Columbia,
December 17, 1998

Violation of Title 2 (Conduit
Contributions) and Titie 18
(Aiding and Abetting)

Pled guilty to Acting as
Conduit Contributor and
Aiding and Abetting lllegal
Campaign Contributions
March 23, 1999

March 23, 1999

2 years probation, $20,000
in fines, and 200 hours of
community service

U.S. v. Future Tech
International Inc.

District of Columbia,
December 17, 1998

Violations of Tille 26
(Tax Evasion)

Pled guilty to 2 counts of
Tax Evasion
October 5, 1998

February 5, 1999

$1 million in fines and
payment of all back taxes
and penalties

U.S. v. Johnny Chung
Central District of Caiifornia,
March 5, 1998

Violations relating to Title 26
(Tax Evasion) and Title 18
{Bank Fraud and
Conspiracy to Violate the
Federal Election Campaign
Act)

Pled guilty to Bank Fraud,
Tax Evasion, and 2
misdemeanor violations of
Conspiracy To Violate
Federal Election Laws
March 5, 1998

December 14, 1998
Probation and 3,000 hours
of community service
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GAO Summary of Prosecutions
(As of March 31, 2000)

Defendant and court
district

Summary of charges

Disposition of case

Sentencing

U.8. v. Howard Glicken
District of Columbia,
July 9, 1998

Violating Title 2 (Criminal
Violation of Federal Eiection
Campaign Act) and 1 count
of Violating Title 18
(Causing, Aiding and
Abetting)

Pled guilty to Causing a
Political Contributions to be
Made by a Foreign
National and Procuring a
Conduit Contribution

July 20, 1998

November 24, 1998
18 months probation,
$80,000 fine, and 500
hours of community
service

U.8. v. Michael Brown
District of Columbia,
August 28, 1997

Violations of Title 2
{Exceeding Dollar Limits on
Contributions and Violating

Pled guilty to violating Title
2 (Exceeding Contribution

Limit)
August 28, 1997

November 21, 1997
3 years supervised
probation, $5,000 fine,

District of Columbia,
May 21, 1997

{Conspiracy to Defraud the
United States and Cause
False Statements to be
Made to the FEC)

August 5, 1997 and
Filing False Tax Returns
August 13, 1998

Federal Election Campaign and $7,800 in
Act) restitutions
U.S. v. Gene Lum Violating Title 18 Pled guilty to Conspiracy June 3, 1999

2 years in prison. 5
months in half-way
house, 5 months in
home detention, and
$30,000 fine

U.S. v. Nora Lum
District of Columbia,

Violating Title 18
(Conspiracy to Defraud the

Pled guilty to Conspiracy
June 5, 1397

September 9, 1997
5 months in half-way

May 21, 1997 United States and Cause house, 5 months in
False Statements to be home detention, and
Made to the FEC) $30,000 fine
51
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GAO Summary of Prosecutions
(As of March 31, 2000)

Defendant and court i
district Summary of charges ition of case | Sentencin

D

U.8. v. Trisha Lum Violations of Title 2 (Making Pled guilty to viclating | August 27, 1997

District of Columbia, Contribution in the Name of Title 2 {(Making 3 years of supervised

May 12, 1997 Another and Penalty for Conduit Contribution) | probation, 150 hours of
Violation of Federal Election June &, 1997 community service,
Campaign Act} $5,000 fine, and $7,800 in

restitutions

U.S. v. Franklin Haney 42 counts of violating Title 18 Acquitted N/A

District of Columbia, (Conspiracy, False Statements, | June 30, 1999

November 4, 1998 and Causing an lllegal Act to be

Done) and Title 2 (Criminat
Violations of the Federal
Election Campaign Act and
Making Contributions in
Another's Name)

U.S. v. Maria Hsia (Hsia Violations of Title 18 Jury hung (7-5)
Ling) Central District of (Conspiracy, False Statements, | June 7, 1939 N/A
California, and Willfully Causing the Case was not retried
July 7, 1998 Commission of an Offense} by Justice and a
motion to dismiss was
filed

June 21, 1999
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Mr. BARR. Mr. Radek, I think that exhibit 35, there is a fairly
lengthy memo dated August 24, 1998 that you wrote to Mr. Robin-
son, the Assistant Attorney General Criminal Division. Do you re-
call that memo?

Mr. RADEK. I do.

Mr. BARR. Apparently a task force prosecutor the very next day,
after reviewing your memo, took exception to a number of the fac-
tual points that you made in there. Are you aware of that?

Mr. RADEK. I am.

Mr. BARR. Were those disagreements followed up on, in other
words, where this prosecutor indicated that the agents disagreed
Wi:c?h the characterization of their positions, was that followed up
on?

Mr. RADEK. I'm sure it was. I can recall that some were specifi-
cally, but I'm sure that they all were.

Mr. BARR. But did you followup on it?

Mr. RADEK. There were followups on the Vice President’s credi-
gihity, on the Panetta statements and things like that. So yes, we

id.

Mr. BARR. Well, your memo, I believe, says that it was Panetta’s
impression that the Vice President was following the hard money
discussions, and the agents’ notes reflect that Panetta said the Vice
President was listening attentively. Would that be important evi-
dence showing intent?

Mr. RADEK. Yes. I don’t see much difference between what he
said and what his impression was.

Mr. BARR. So your view is, as a prosecutor, that if you have addi-
tional witnesses that make statements indicating, and these are
trained agents, credible witnesses, I presume you would agree and
they make statements to the effect that a key witness said that the
Vice President was listening attentively with regard to questions
over whether or not he was following discussions of hard money
and soft money, that that would not be relevant?

Mr. RADEK. Oh, no, quite relevant, sir. I'm saying there was not
much difference in that and his saying the Vice President was pay-
ing attention.

Mr. BARR. But neither one swayed you.

Mr. RADEK. Neither one swayed me. They were certainly evi-
dence that I considered in making my recommendation.

Mr. BARR. You considered it and did not follow it?

Mr. RADEK. I didn’t consider it to be determinative. I certainly
considered it.

Mr. BARR. That’s certainly obvious.

Also, in the memo, you say that Gore stated that he and the
President did not often attend DNC budget meetings like that held
on November 21st. In fact, the agents, I believe, reported that most
witnesses indicated that the President and Vice President did, in
fact, attend the DNC budget meetings. Was that discrepancy be-
tween your memo and witnesses stating that the President and
Vice President, as a matter of course, attending the DNC meetings,
going, of course, to the issue they were aware of, the hard-money/
soft-money activities, was that followed up on the difference be-
tween your memo and what the agents said most witnesses re-
ported?
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Mr. RADEK. I don’t specifically recall. Although, I still believe
that at the end of this, that I was, and still am under the impres-
sion that they did not attend those meetings.

Mr. BARR. Despite—did you attend the meetings?

Mr. RADEK. No, sir.

Mr. BARR. The witnesses did and said that the President and
Vice President did attend them, but that was not persuasive to you
either.

Mr. RADEK. There were witnesses and there were calendars, and
there was a lot of evidence as to which meetings they attended and
which they didn’t. My impression now, as my best recollection, is
it was my conclusion that they did not attend many of them.

Mr. BARR. On a whole range of issues as we’ve gone over today
through questions with the majority counsel, there is a great deal
of evidence indicating that an independent counsel should have
been triggered. You know, these witnesses’ and the agents’ testi-
mony. What can you tell us, as of today, what is the status of the
Common Cause investigation?

Mr. RADEK. I'm quite sure it’s dead. The FEC’s ruling that this
is not an offense I think controls and stated what I thought was
obvious from the beginning, that that was not a violation. It was
a loophole.

Mr. BARR. The FEC is the controlling authority?

Mr. RADEK. Yes, sir.

Mr. BARR. Really?

Mr. RADEK. Yes.

Mr. BARR. Not the Department of Justice?

Mr. RADEK. No. I mean, we could prosecute it. But if the FEC
said it wasn’t a violation, after we got a conviction, I think we’d
have to, in good conscience, dismiss it.

Mr. BARR. Are you aware of how few attorneys and investigators
the FEC has?

Mr. RADEK. Oh, yes, sir, I am.

Mr. BARR. Are you aware of how many the Department of Justice
in contraposition to that?

Mr. RADEK. Yes, sir. In fact, the FEC reached out to the FBI for
help during this.

Mr. BARR. You defer to the FEC?

Mr. RADEK. Well, sir, I don’t defer to them, you did. I didn’t pass
the law that gave them the ability to interpret the statute.

Mr. BARR. Nobody on this committee has deferred to the FEC.
What we're trying to get to the bottom is, despite the fact that we
have a number of FBI agents, we have a number of witnesses who
are testifying that lead them to the conclusion that the allegations
contained in the Common Cause complaint were, in fact, meritori-
ous, and that an independent counsel should be appointed, includ-
ing the gentleman sitting behind you, Mr. Parkinson, the general
counsel for the FBI, that you're sitting there, and you’re saying, de-
spite all of that, I'm going to defer to the FEC.

Mr. RADEK. Sir, if we’re going to count heads on this issue—you
know, the heads probably broke evenly, although I got to say, I
think there were more people who agreed with me that it was not
a violation. It’s not a matter of a democracy. It’s a matter
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Mr. BARR. We're not talking about democracy. You're being silly,
Mr. Radek.

Mr. RADEK. Exactly.

Mr. BARR. What I'm saying is we have a number of trained FBI
agents those aren’t just heads, those are trained FBI agents. We
have a number of witnesses. We have the general counsel for the
FBI. We have the head of the FBI. We have the special-appointed
Assistant U.S. Attorney in charge of CAMPCON, or the Campaign
Contributions scandal. We have other attorneys. We have Mr.
Steve Clark, who felt so frustrated at his inability to reach you
with evidence that was persuasive to so many other people yet not
to yourself, that’s what we have stacked up against your absolute
in‘{ransigence in seeking the appointment of an independent coun-
sel.

And now, after the fact, making a ludicrous statement that
you're going to defer to the FEC, completely abrogate your legal re-
sponsibility and the ethical obligation that you have to the Depart-
ment of Justice and to the FBI as the investigators in this case,
and defer to the FEC, which nobody can maintain with a straight
face. You may be the first. But nobody has maintained with a
straight face, has the capability, the legal or the investigative ex-
pertise to look into an issue, the controlling decision on these sorts
of complicated matters. Yet, you're willing to do that and appar-
ently have been willing to do that. That’s our concern. It’s not a
matter of democracy or counting heads, that’s silly, and you know
it’s a silly characterization. That’s not what we’re talking about
here.

Mr. RADEK. Sir, after I said counting heads, you began to count
heads again. So I don’t think it was a silly characterization of what
you were saying.

Mr. BARR. Maybe that’s the nub of this whole thing. We’re in
completely different universes here, as I said earlier.

Mr. RADEK. I don’t mean to be argumentative, but——

Mr. BARR. I don’t mind.

Mr. RADEK [continuing]. My recommendation, along with the rec-
ommendations of some very good people in the FBI, FBI legal coun-
sel’s office up and down the line at Justice, and everybody that the
Attorney General asked to see were based on sound legal argu-
ments. And the arguments on the other side were quite valid, they
were quite good, they didn’t carry the day with the Attorney Gen-
eral, who was the decisionmaker. I think that it was an invalid ar-
gument to say that before the FEC had decided this issue, this was
a crime that we were going to put people—potentially put people
in jail for. I think that that’s an abuse of prosecutorial discretion.

Mr. BARR. You think that the head of the FBI was exercising im-
proper prosecutorial discretion in recommending that the Attorney
General simply follow the law and seek the appointment of an
independent counsel?

Mr. RADEK. The head of the FBI is not, does not exercise pros-
ecutorial discretion anymore. He’s the chief of police. If you want
the chief of police to make

Mr. BARR. He was recommending to the Attorney General that
she follow the law based on not just his impression, not just some-
thing he read in the paper, but based on the testimony, the very
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solid investigation of large numbers of FBI agents, of the FBI gen-
eral counsel Mr. Parkinson, of Mr. La Bella, they were recommend-
ing that the Attorney General seek the appointment of an inde-
pendent counsel with regard to the campaign violations alleged in
the Common Cause complaint and in other complaints.

And that is not—and I'm impressed that you can make the state-
ment with a straight face that that is an improper exercise of pros-
ecutorial discretion. It is not. It is simply following the law and the
evidence as presented by FBI agents and by credible witnesses.

Mr. RADEK. In my opinion, the Attorney General followed the law
and she made the right decision. That was my recommendation to
her. She followed it. She understood——

Mr. BARR. It’s very interesting. You all are really very clever.
And I give you credit for that also, you and the Attorney General.
I think Mr. Parkinson, in one of his memos, sort of laid this out.
He didn’t use the term “clever,” I'm using that.

What he said basically is that you can take a very complex inves-
tigation composed of many parts and you can technically correctly
and technically legally look in a compartmentalized fashion at each
separate allegation, much like, for example, a traffic officer coming
upon the scene of a 50-car sequential pileup, and look at each one
of those, and see that, aha, there might be a taillight busted here,
and you look at that and then you go to the next car and you say,
aha, there might have been faulty brakes here. But none of those,
in and of themselves, rise to the level that prosecution ought to be
exercised and a case brought. Yet, if you look at the whole picture
clearly, it warrants it.

You all were very clever. What you do is compartmentalize these
things, you look at each separate one and conclude that it, in and
of itself, does not rise to the level that would warrant the appoint-
ment. And even though you may be technically correct and very
smug in going back to the American people and say we did not
technically violate the law in not seeking the appointment of an
independent counsel, you have clearly, I believe, by failing to delib-
erately, failing to see the forest for the trees, you have subverted
the intent of the Congress and the intent of the American people
in having the laws that protect them against these sorts of viola-
tions, according to the law at the time when the independent coun-
sel, prior to last year, when it went out of existence, when it
lapsed, was the only way that we provided for these sorts of things
to be handled and give the American people the assurance they
would be handled, and that criminal provisions would apply. You
subverted that.

Technically, maybe you were correct in being able to do so and
pass a lie detector test that you hadn’t violated the law in any par-
ticular instance. But overall, you thwarted the ability of the Amer-
ican people to have justice done. And yet, when a specious allega-
tion was raised against the heads of the FBI that you all had a—
all were peeved with, you know, you launched immediately into a
preliminary investigation. And yet, despite voluminous evidence
here, you failed to do so.
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That is an injustice to the American people and it does subvert
the rule of law. Mr. Lantos may not care about that, but a lot of
people do. And I don’t think you served the Nation well. These pro-
ceedings are concluded.

[Whereupon, at 5:55 p.m., the committee was adjourned.]

[Additional information submitted for the hearing record follows:]
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Memorandum

oo MR. ESPOSITO Dae12/9/96

F N :
o DIRECTOR, PBI O at Fesic

Subject : DEMOCRATIC NATIONAL CAMPAIGN
: MATTER

As I related to you this morning, I met with the
Attorney General on Friday, 12/6/96, to discuss the above-
captioned matter.

I stated that DOJ had not yet referred the matter te
the FBI to conduct a full, criminal investigation. It was my
recommendation that this referral take place as socon as possible.

I also told the Attorney General that since she had
declined to refer the.matter te an Independent Counsel it was my
recommendation that she select a first rate DOJ legal team from
outside Main Justice to conduct the inguiry. In fact, I said
that these prosecutors should be “junk-yard dogs" and that in my
view, PIS was not capable of conducting the thorough, aggressive
kind of investigation which was regquired.

I alsc advised the Attorney General of Lee Radek's
comment to you that there was a lot of “"pressure" on him and PIS
regarding this case because the “Attorney General's job might
hang in the, balance® (or words to that effect). I stated that
those comments would be enough for me to take him and the
Criminal Division off the case completely.

T also stated that it didn’t make sense for PIS to call
the FBI the "lead agency" in this matter while operating a Ttask
force™ with DOC IGs who were conducting interviews of key
witnesses without the knowledge or participation of the FBI.

I strongly recommended that the FBI and hand-picked DOJ
attorneys from outside Main Justice run this case as we would any
matter of such importance and complexity.

We left the conversation on Friday with arrangements to
discuss the matter again on Monday. The Attorney General and T
spoke today and she asked for a meeting to discuss the .
#investigative team® and hear our recommendations. The meetlng
is now scheduled for Wednesday, 12/11/96, which you and Bob Litt
will alse attend.

LIF:wss {2) CONTINUED~~QVER

D0J-03137
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Memorandum to Mr. Espositc from Director, FBI
RE: DEMOCRATIC NATIONAL CAMPAIGN MATTER

I intend to repeat my recommendations from Friday's
meeting. We should present all of our recommendations for
setting up the investigation--both AUSAs and other resources.
You and I should also discuss and consider whether on the basis
of all the facts and circumstances -- including Huang's recently
released letters to the President as well as Radek's comments--
whether I should recommend that the Attorney General reconsider
referral to an Independent Ccunsel.

It was unfortunate that DOJ declined to allow the FBI
to play any role in the Independent Counsel referral
deliberations. I agree with you that based on the DOJ's
experience with the Cisneros matter--which was only referred to
an Independent Counsel because the FBI and I intervened directly
with the Attorney General--it was decided to exclude us from this
decision-making process.

Nevertheless, based on information recently reviewed
from PIS/DOC, we should determine whether or not an Independent
Counsel referral should be made at this time. If so, I will make
the recommendation to the Attorney General.

D0J-03138
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@ffice of the Attaraep General
Washingtan, B. € 20530

April 14, 1997

The Honorable Oxrrin G. Hatch
Chairman, Committee on the Judiciary
United States Senate

Washington, DC 20510

"Dear Mr. Chairman:

On March 13, 1997, you and nine other majority party members
of the Committee on the Judiciary of the United States Senate -
wrote to me requesting the appointment of an independent counsel
to investigate possible fundraising. violations in commection with
the 1996 presidential campaign. You made that request pursuant
to a provision of the Indspendent Counsel Act, 28 U.8.C.

§ 592(g) (1), which provides that *a majority of majority party
‘members [of the Committee on the Judiciaryl ... may reguest in
writing that the Attorney General apply for the appointment of an
independent counsel.* The Act requires me to respond within 30
days, setting forth thé reasons for my decismion on each of the
matters with respect to which your request is made. 28 U.S.C.

§ ssz2{g){(2). . .

I am writing to inform you that I have not initiated a-
"preliminary investigation® (as that term is defined in the
Independent Counsel Act) of any of the matters mentioned in your
letter. Rather, as you know, matters relating to campaign
financing in the 1996 Federal elections have been under active
investigation since November by a task force of career Justice
Department prosecutors and Pederal Bureau of Investigation (FBI)
agents. This task force is pursuing. the investigation vigorously
and diligently, and it will continue to do #0. I can assure you -
that I have given your views and your arguments careful thought,
but’at .this time,.I am unablé to agree, based on the facts and -
the law, that an independent counsel ‘should.be appointed to
handle this investigation. -

D0J-02046
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The Honorable Orrin G. Hatch
Page 2

1.

The Independent Counsel Act

In order teo explain my reasons, I would like to outline

briefly the relevant prov:.sz.ons of the Independent Counsel. Act .
The Act can- be invoked in two clrcumstances that are relevam:

here:

First, :Lf there are sufficient allegations (as further
described below) of criminal activity.by a covered person,
defined as the President and Vice President,- cabinet
officers, certain other enumerated high Federal officials,
or certain specified officers of the President‘s election
campaign (not party officials), see 28 U.S.C. § 591(b), I
must seek appointment of an independent counsel.

Second, if there are sufficient allegations of criminal
activity by a person other than a covered person, and I
determine that "an investigation or prosecution of ([that}
person by the Department of Justice may result in a
personal, financial or political conflict of interest," see

28 U.S.C. § 591(c) (1), I may seek appointment of an
independent counsel.

In either case, I must follow a two-step process to deterwmine
whether the. allegations are sufficient. First, I must determine
whether the allegations are sufficiently spécific and credible to
constitute grounds to investigate whether an individual may have
violated Federal criminal law. 28 U.S.C. § 591(d). If so, the
Department commences a "preliminary investigation®" for up to 90
days (which can be extended an additional 60 days upon a showing
of good cause). 28 U.S.C. § s92(a). If; at the conclusion of
this *prelimihary mvest:.gatlon = I deterﬂune that further
investigation of the matters is warranted, I wmust seek an
lndependent counsel

Certain 1mportant features of the Act are critical to my

decision in this case:

First, the Act sets forth the‘ only circumstances .in which I .
may seek an independent counsel pursuant to its provisions.
I way not-dinvoke its proceduxea ‘unless the statutory

requirements are met.

. the Act: does not permit or require me to commence a

prelim.;.na;y investigation unless there is specific and

credible ‘evid that a critle may have been committed.: In

your -léttermyou suggest that it is not the responsibility
. vof -Justice to determine whether 'a

‘acts suggests a potential. Federal crime,

D0J-02047
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The Honorable Orrin G. Hatch
Page 3

but that such legal determinations should be left to an :
independent counsel, I do not agree. Under the Independent
Counsel Act, it is the Department’s obligation to determine
in . the first instance whether particular conduct potentially
falls within the scope of a particular criminal statute such
that criminal investigation is warranted. If it is our
conclusion that the.alleged conduct is not criminal, then
there is no basis for appointment of an independent counsel, -
because there would be no gpecific and credible allegation

- of a violation of criminal law. See 28 U.S.C. § 592(a) (1).

. Third, there is an important difference between the
mandatory and discretionary provisions of the Act. Once I
have received specific and credible allegations of criminal
conduct by a covered person, -I pust commence a preliminary
investigation and, if further investigation is warranted at.
the end of the preliminary investigation, seek appointment
of an independent counsel. "If, on the other hand, I receive
specific and credible evidence that a person not covered by
the mandatory provisions of the Act has committed a crime,
and I determine that & conflict of interest exists with
.respect to the investigation of that pérson, I mav -- but
need not -- commence a preliminary investigation pursuant to
the provisions of the Act. Thie provision gives me the
flexibility to decide whether, overall, the national
interest would be best served by appoifitment of an .
independent counsel in such a case, or whether it would be
better for the Departwent of Justice to continue a vigorous
investigation of the wmatter.

Fourth, even thisé discretiomary proviwion is not available
unless I'find a conflict of interest of the sort
contemplated by the Act. The Congress has made it very
clear that thie provision should be invoked only in certain
narrow circumstances. Under the Act, I must conclude that
there is a potential for an agtual conflict of interest,
rather than merely an appearance of a conflict of interest.
The Congress expressly adopted this higher standard to
ensure that the provision would not be invoked
unnecessarily. See 128 Cong. Rec. H 9507 (daily ed.

- December 13, 1982) -(statement -of Rep. Hall). ‘Moreover, I
must £ind that there is the potentisl for such an actual -
conflict with respect:to the-investigation of a particular
person, not merely.with .respect.to.the overall matter.

¢ y : eauthorized in 1994, Congress

8 -flexible standard for .

gervmhich would -have .

“*matter® to’'anm Independent

the Act would be- served.

invoking the dis
permitted its.use:t
Counsgiel when thé puipo

D0J-02048
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Congress rejected this suggestion, explaining that such g
standard would *substantially lower the threshold for use of
the general discretiomary provision.* H.R. Conf. Rep. No.
511, 103xd Cong., 2nd Sess. 9 (1994). - X

2. Covered Persons -- The Mandatdry Provisibns of the Act

Let me now turn to the specific allegations in your letter.
You assert that there are "new- questions of possible ‘wrongdoing
by senior White House officials themselves,® and you identify a
number of particular types of conduet in support. of this claim.
While all of the specific issues you mention are under review or
active investigation by the task force, at this time we have no
‘specifie, credible’evidence that any covered White House official
may have committed a Federal crime in respect of any of these

issues. Nevertheless, I will discuss separately each area that
" you raise.

a. Fundraising on Federal Property. First, Yyou suggest
that "federal officials may have illegally solicited and/or
received contributions on federal property.® The conduct you
describe. could be a violation of 18 U.S.C. § 607. We are aware
of a number of allegations of this sort; all are being evaluated,
and where appropriate, investigations have been commenced. The
Department takes allegations of political fyndraising by Federal
employees on Federal property seriously, afd in appropriate cases
would not hesitate to prosecute such matters. Indeed, the Public
Integrity Section, which is overseeing the work of the campaign
financing task force, recently obtained a number of guilty pleas
from individuals who were soliciting and accepting political
contributions within the Department of Agriculture.

... The analysis of a potential section 607 violation is a fact-
specific inquiry.” A number of different factors must be :
considered when reviewing allegations that this law may have been
violated: : ’ .

L] First, the law specifically applies only to contributions as
technically defined by the Federal Election Campaign Act
(FECA)" -- funds commonly referred to as "hard money." The
‘statute -originally applied broadly to any -political
fundraising, but in 1979, over the objection of the
Department .of Justice, Congress narrowed the scope of
section 6Q7 to render it applicable only to FECA
contributions. Before concluding that section 607 may have
béen viclated, we must have e¥idence that a particular

isolicitation involved a *contribution* within the definition

£-the FECA. T

D0J-02042
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Second, there are private areas of the White House that,
a general rule, fall outside the scope of the statute,
because of the statutory requirement that the particular
solivitation occur in an area *occupied in the discharge of
official duties.® 3 Op. Off. Legal Counsel 31 (1978}. The
distinction recognizes that while the Federal Government'
provides a’'residence to the President, similar to the
housing that it wmight provide to foreign service officers,
thig residence is etill the personal home of an individual-
within which restrictions that might validly apply to: the
Federal workplace should not be imposed. Before we can
conclude that section 607 may have been violated, we must
have evidence that fundraising took place in locations
covered by the provisions of the statute.

as

Thus, while you express concerns about the possibility of
*gpecific solicitations ... made by federal officials at the
nuwmerous White House overmights, coffees, and other similar
events, ™ we do not at this time have any specific ahd credible
‘evidence of any such solicitation by any covered person that may
constitute a violation of section 607.

We do not suggest, of course, that our consideration of
information concerning fundraising on Federal property is limited
to whether the conduct constituted a vielation only of section
607. However, at this point in time, we ha¥é€ no specific and.
credible evidence to suggest that any crime was committed by any.
covered person in connection with these allegations.

b. Misuse of Government Resources. You next assert that
© Government property and employees may have been used illegally to
further campaign interests -- conduct which might, in some
circumstances, constitute a theft or conversion of Goveranment
property in violation of 18 U.S.C. § 641: Again, we are actively
investigating allégations that such misconduct may have oeccurred.
However, we are unaware at this time of any evidence that any
covered person participated in any such activity, other than use
of Govermment property that is permitted under Federal law, such
as the reporte that the Vice President used a Government o
telephone, charging the calls to a nongovernment credit caxd.
Federal regulations permit euch .incidental use 'of Government
property for . otherwige lawful personal purposes. See, e.d.,
5 C.F.R. § 2635.704; .41 C.F.R. §201-21.601._(personal long-
distance telephone calls). Thus, for example, allégations.that a
" Government telephone’ or telefacsimile machine may have been used -
on a few ‘occasions by'a covered pékson for personal purposes does
not. amount:.to an allegation~of a Federal crime. - To'the ektent -
that there are allegatidns warranting investigation that. -
individuals not covered by the Independent Counsel.Act: diverted

DOJ-0208p
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Government resources, it is my conclusion, as I explain below,
that there is at present no conflict of interest for the
Department of Justice to :u:west:Lgate and, if appropriate,
prosecute those involved in any .such activity. t

c. Foreign Efforts to Influence U.S. Policy. You next cite
reports suggest:mg theé pogsibility that foreign contributions may
have been made in hopes of influencing American policy decisions.
These allegations are under active investigation by the task
force. The facts known at this time, however, do-not indicate
the criminal-involvement of any covered person in such conduct.

It is neither unique nor unprecedented for the Department to
receive information that foreign interests might be seeking to
infuse money inte Rmérican political campaigns. That was
precisely the scenario that underlay the criminal investigations,
prosecutions and congressional hearings during the late 1970s |
involving allegations that a Korean businessman was making
illegal campaign contributions, among other things, to Members of
Congress to curry congressional support for the Government of
South Korea. In a more recent example, in 1996 an individual was
prosecuted and convicted for funnelling Indian Govermment funds

into Federal elections through the cover of a political action
comm:.ttee._ .

Absent specific and credible evidence ot complicity by a
covered person, it has never been suggested that the mere -
allegation that a foreign government may have been trying to .
provide funds to Federal campaigns should warrant appointment of
an independent counsel. Nor can it be the case that an
independent counsel is required to investigate because campaign
contributors or those who donated to political parties believed
their largesse would influence policy or achieve access. The
Department of Justice routmely handles such allegations, and
because of its exper:.ence in reviewing. and 1nvest1gatmg ‘these

_sensitive matters, embracmg, among other things, issues of
national security, is particularly well-equipped to do so.

. d. Coordination of Campaign Fundraising and Rxpenditures.
You also suggest -thit the *"close coordination by the White House
over the raising-and spending of ‘soft’ -- and purportedly
independent -- DNC funds violated Pederal election laws, and/or
had the legal effect of rendering those funds subject to campaign
finance limitations -they.otherwise would not be subject to." We
believe this statemen gapprehends the law. The FECA does not
prohibit the &oordinition of fundrdising or expenditures between
a party and:its’candidates for -office. Indeed, the Federa'l

D0J-02051
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Election Commission (FEC), the body charged by Congress with
primary responsibility for interpreting and enforcing the FEca,

has historically assumed coordination between a candidate and hig
or her political party. TN

Of course, coordinated expenditures way be unlawful under
the FECR if they are made with funds from prohibited sources, if
they were misreported, or if they exceeded applicable expenditure
limits. However, we presently lack specific and credible '

evidence suggesting that any covered person participated .in any
such violations, if they cccurred.

With respect to coordinated media advertisements by
political parties (an area that has, received much attention of
late}, the proper characterization of a particular expenditure
depends not on the degree of coordination, but rather on the -
content of the message. Indeed, just last year the FEC.angd the
Departwent of Justice took this position in a brief filed before
‘the Supreme Court, in a case decided .on other grounds. See
genexally, Brief for the Respondent, Colorado Republicsn Federzl
Campai, muittee v, FEC, (S: Ct. No. 95-483] at 2-3, 18 n.1s,
23-24. In this comnection, the FEC has concluded that paxty
media advertigements that focus on *national legislative o
activity® and that do not contain an *electioneering wméssage" way
be financed, in part, using *soft* wmohey, iee.. woney tlat does
not comply with FECA's contribution limits. FEC Advisory .Op.
1995-25, 2 Fed. .Elec. Camp. Fin. Guide {(CCH} § 6162, at 12,109-
12,110 (August 24, 1995); FEC Advisory Op. 1985-14, 2 Fed. Elec.
Camp. Fin. Guide (com q 581%, at 11,185-11,186 {May 30, 1985).
Moreover, such advertisements ars not subject to any spplicable

. limitations on coordinated expenditures by the paxty on behalf of
its candidates. RO 1985-14 at 11-185-1%,1B6. . -

We recognize that there are allegations that both
presidential candidates and both national political paxties

engaged in 2 concerted effort to take full advantage of every
funding option available to them under the law, to craft
advertisements that took advantage of the lesser regulation
applicable to legislative issue advertising, and to raise large
quantities of soft political funding to finance theme ventures.
However, at-the present time, we lack specific and credible
evidence suggesting that these activities viclated the FECA.
Moreover, even assuming that, after a-thorough -investigation, the
FEC were to comclude that. regulatory viclations occurred, we LT
| presently lack specific and credifie evidence suggesting that any
cavered person participated in any such violations® .

DOJ-p2082
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3. Conflict of Intersst -- The Discretionary Provisions
of the Act .

In urging me to conclude that the investigation pose#- the -
type of potential conflict of interest contemplated by the Act,
you rely heavily on my testimony before the Senate Committee on
Government Affairs in 1993 in support of reauthorization of the -
Independent Counsel Act. I stand by those views and continue to
support the overall concept underlying the Act, My decisions °
pursuant to the Act have been, I believe, fully consistent ‘with
those views. ’ . i

The remarks you quote from my testimony.should be .
interpreted within the context of the statutery language I was
discuesing. When, for example, I referred to the need for the’
Act to deak with the inherent conflict of interest when the
Department of Justice investigates "high-level Executive Branch
officials,® I was referring to persons covered under the
mandatory provisions of the Act.  With respect. to the conflict of
interest provision, my testimony expressed the conviction that .
the Act "would in no way preempt this Department’s authority to
investigate public corruption,* and that the Department was
clearly capable of *vigorous investigation of wrongdoing by
public officials, whatever allegiance or stripes they may wear.
I will vigorously defend and continue this t adition.®, While I
endorsed the concept of the discretionary -¢ilause to deal with
unforeseeable situations, I strongly emphasized that *it is part
of the Attorhey General’s job to make difficult decisions in -
tough cases. T have mo intention of abdicating that
responsibility{.1" These principles continue to guide my
decisionmaking today. T

There are times when reliance on the discretionary clause is -
appropriate, and indeed, as you point out, I have done so wmyself
on a few occasions.. However, in each of those cases, 1
considered the particular factual context in which the
allegations against those persons arose and the history of the
matter. Moreover, even after finding the existence of a
potential conflict, I must consider whethexr under all the .
circumstances discretionary appointment of an independent counsel
ig appropriate. In each case, therefore, the £inal decigion has
been an exercise of my discretion, as.provided for under the Act.

1 have undertaken the same examination here. Based on the
- facts as we know .them now, I have ;_dot «concluded that. any conflict
of interest would ensue from our vigorm_xg_ and.thorough .
investigation of the allegations contained dnfyour letter.

' D0J-02053
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Xour letter relies upon press reports, certain documents and

various public ‘statements which you asesert demonstrate that
*officials at the highest level of the White House were involved
in formulating, coordinating and implementing the {Democritic
National Committee’s (DNC’g}] fundraising efforts for the 1996
presidential campaign." You suggest that a thorough
investigation of *fundraising improprieties” will therefore
necessarily include an inquiry into the "knowledge and/or
complicity of very senior White House officials,® and that the

Department of Justice would therefore have a conflict of interest
investigating these allegations. :

To the extent that *improprieties* comprise crimes, they are
- being thoroughly investigated by the agents and prosecutors
assigned to the task force. Should that investigation develop at
any time specific and credible evidence that any covered person .
may have committed a ¢rime,' the Act will be triggered, and I will
fulfill my responsibilities under the Act. In addition, should
that investigation develop specific and credible evidence that a
crime may have been committed by a *very senior”" White House
official who is not covered by the Act, I will decide whether
investigation of that person by the Department might result in a
:onflict of interest, and, if so, .whether the discretionary
clause should be invoked. Until then, however, the mere fact
that employees of the White House and the DRC worked closely
together in the course of President Clinton’s reelection ¢ampaign
does not -warrant appointment of an independent counsel. -As I
have stated above, the’ Department. has a long history of
investigating allegations of criminal activity by high-ranking
- Government officials without fear or favor, and will do so in
this case. :

I also do not accCept the suggestion that there will be
widespread public distrust of the actions and conclusions of the
Department if it continues to investigate this matter, creating a
conflict of interest warranting the appointment of an independent
counsel. First, unless I find that the investigation of a
particular person against whom specific and credible allegations
have been made would pose a conflict, I have no authority to
utilize the procedures of the Act. Moreover, I-have confidence
‘that the .career professionals in the Department will investigate
this matter in a fashion.that will satisfy the American people
that justice has been-done.

Finally, even were I t¢ determine that a conflict of )
interest ¢f the sort cc_nteuirplatedrz& the statute exigts in'this
case -- and as noted above I do not £ind such a conflict.at this

fme -~ there would be'a number of. weighty considerations

DOJ-02054
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that I would have to consider in determining whether to exercise
my discretion to seek an independent counsel at this time.
Because invecatien of the conflict of interest provision is
discretionary, it would still be my responsibility in thag,
circumstance to weigh all the factors and determine whether
appointment of an independent counsel would best serve the
national interest. If in the future this investigatien reveals
evidence indicating that a conflict of interest exists, these
factors will continue to weigh heavily in wy evaluation of

whether or not to inveke the discretionary provisions of the Act.

* * * * * * * * * * * *

. I assure you, once again, that allegations of violations of
Federal criminal law with respect to campaign financing in the
course of the 1996 Federal.elections will be thoroughly
investigated and, if appropriate, prosecuted. At this point it
appears to me that that task should be performed by the
pepartment of Justice and its career investigators and
prosecutors. I want to emphasize, however, that the task force
continues to receive new information (much has been discovered
wen since I received your letter), and I will continue to
sonitor the investigation closely in light of my responsibilities
ander the Independent Counsel Act. Should future developments
make it appropriate to invoke the procedures of the Act, I will
do so without hesitation. o : .

Janet Reno

cc: Senator Patrick Leshy

D0J-02055
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May 15, 1887

To: Director Freeh
Deputy Director Esposite

Re: CAMPAIGN CONTRIBUTION (CAMPCON) INVESTIGATION
AND THE INDEPENDENT COUNSEL STATUTE

Attached is an overview of our investigative strategy
resource allccation plan and an analysis of the Independent
Counsel Statute aspects of this investigation. Thig attachment
is both classified Secret and contains Federal Grand Jury

material.- Tt should not be disseminated or discussed beyond

those officials with authorized access.

As reflected in the attached document, the Campcon
investigation is a multi-Zaceted investigation into alleged
violations of federal criminal law associated with campaign
financing during the course of the 1996 federal election cycle.
The investigative plan focuses on three distinct but interrelated
matters:

1. An aggressive campaign fundraising operation develoved
and executed by a core group of individuals from the DNC and the
White House, including the President and a number of his closest
advisgors.

2. Allegations of illegal conduct by a myriad of
opportunists and other individuals who gained White House access
in order to further their personal, business, and political
interests.

3. Efforts by the PRC and other countries to gain foreign
policy influence by illegally contributing foreign money to U.S.
political campaigns and to the DNC through domestic conduits.

There are reasons to conclude that the "mandatory"
provision of the independent coumsel statute may have already
been triggered. With respect to several pieces of the
investigation, the Attorney General certainly could conclude that
there is information "sufficient to investigate" whether the
President and/or Vice President "may have" violated any federal
criminal law. Those investigative areas include the following

allegations:

—

Enclosure
1 - Director Freeh (Copy 1 of S}
1 - Deputy Director Esposito (Copy 2 of S)
1 - Mr. Bryant (Copy 3 of 5)
1 - Mr. Gallagher (Copy 4 of 5) .
1 - Mr. Parkinson (Copy S of S) . tjtﬁ,
DOJ-FLB-00223 copy 4 of 5 copies
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-- Exceeding cawpaign spending and contribution limics

-- Sclicitation of campaign contributions on federal
property (Vice President Gore’s telephone
sclicitations; coffees; overnights)

-

-- Solicitation of contributions from foreign nationals

-~ Misuse or conversion of government property {(WhoDB)

Even if the "mandatory" provision of the statute has
not been triggered, there are a number of compelling reasons why
the Attorney Gemeral should invoke the “discretionary” provision
of § 591(c):

1. DOJ is investigating the actions ef the President and
Vice President ¢f the United States. This is precisely the kiné
of case for which the independent counsel statute was enacted.
(DOJ is alsc investigating certain actions of “covered person"
Peter Knight, the Chairman of the Clinton/Gore Committee.)

2. DOJ is investigating persons close to the President,
including Mclarty, Ickes, Trie and Huang.

3. DOJ is investigating top campaign officials, whose main
job was to ensure the re-election of the President.

4. Invoking the discretionary clause would be consistent
with recent precedent, particularly the Whitewater wmatter, in
which AG Reno sought an independent counsel because of
allegations of criminal conduct by "“McDougal and other
individuals associated with President Mrs. Clintom."

S. DOJ and the FBI have conflicting duties to (1) keep.the
Pregident informed about significant national security wmatters,
and (2) simultaneously keep from the White House national
security information that may relate to the ongoing criminal
investigation.

6. There is a widespread public perception that the
Department has a conflict of interest.

7. Because the investigation reaches into the top levels
of the White House, the Task Force. is proceeding differently than
it would in a "normal" investigation.

8. DOJ has now engaged in a five-month "threshold

inquiry,“ involving complicated factual and legal analyses. This

#(
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is the kind of Laquiry for which the Department has lbieen severely
criticized by Congress in the past.

9. The chief investigatcr -- Director Freeh -- has
concluded that there is a conflict of interest.

For the reasons stated above and in the attached
memorandum, I recommend that yeu meet with the Attoxney Generzl
and ask her to seek the appointment of an independent counsel
under the “discretionary" provision of 28 U.S.C. § S91(c).

- Robert M. Bryant
Assistant Director

+(
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IXI. Legal Issues
A. Overview

As set forch above, the Campcon Task Force is zggressively
investigating a variety of fundraising activities by a core group
of White House and DNC officials (as well zs others). The Task
Force is examining these activities through & variety of
rraditional investigative technigues, including the use of grand
jury subpoenas and testimony. Because this criminal
investigation has taken our investigators inte the highesrt
reaches of the White House -- including an examination of
specific actions taken by the President and Vice President --
there must be a careful (and continuing) examination of whether
the Independent Counsel statute has been, or should be,
triggered. ()

The Independent Counsel Act establishes a system “to
investigate and prosecute allegations of criminal wrongdoing by
officials who are close to the President. The purpose of this
system is to, ensure fair and impartial criminal proceedings-when
an Administraticn attempts the delicate task of investigating its
own top officials.*? when this legislation was first enacted in
1978, the Senate Govermmental Affairs Committee listed a number
of reasons for such a system. The top three reasons were:

(1) The ‘Department of Justice has difficulty
investigating alleged criminal activity by
high-level government officials. (U}

z §. Rep. No. 123, 100th Cong., lst Sess. 2 (1987),
reprinted in 1987 U.S.C.C.A.N. 2150. To simplify, subsequent
citations to legislative history will be cited in this shorthand
form: "1887 CAN 2150.¢ .
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(2) It is too much to ask for any person that he
investigate his superior. . . . “[Als
honorable and conscientious as’ any individuazl
might be, the public could never; feel
entirely easy about the vigor and
thoroughness with which-the- investigation was
pursued. Some ocutside person is essential.n"
{quoting former Special Prosecutor Cox) (U)

i3) It is a basic tenet of our legal system that
a lawyer cannot act in a situation where he
has a conflict of interest or the appearance
thereof. This is not a question of the
integrity of the individual. . . . The
appearance of conflict is as dangerous to
public conficdence in the administration of
justice as true conflict Itself. ()

The Independent Counsel statute can be triggered in one oI
two ways. ' First, the Attorney General shall conduct a
preliminary investigation where there is information sufficient
to investigate whether any "covered person’ may have violated any
federal criminal law (other than certain minor violations). 28
U.S.C. § S91(a). This is often called the "mandatory" or
“covered persons" provision of the statute. Second, the Attormey
General may conduct a preliminary investigation under the
following "“discretionary" provision:

When the Attorney General determines that an
investigation or prosecution of a [(non-
covered] person by the Department of
Justice may result in a personal, financial,
or political conflict of interest, the
Attorney General may conduct a preliminary
investigation of such person . . . if the
Attorney Genmeral receives information
sufficient to comstitute grounds to
investigate whether that person may have
violated Federal criminal law other than a

" violation classified as a Class B or C
misdemeanor or an infraction. (U)

28 U.S.C. § S91(c).*

3 1978 CAN 4216.

“ Section S91(c)was amended in 1994 to give the Attorney
General discretionary authority to use the independent counsel
process with respect to Members of Congress. It was also #té;

i
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B. *Mandatory" or "Covered Persong” Provigion as it
Relates to Campcon Investigation .

1. What Triggers the Statute? b

The independent counsel statute contains three basic
requirements for triggering a preliminary investigation under the
“mandatory"” provision: (a) Specific information, (b) From a
;red}ble source, {c)That z covered person may have violated the

aw. (U)

a. Specific Information. The purpose of the specificity
requirement is to weed out “generalized allegations of wrongdeing
which contain no factual support [such as} a letter saying that =
particular member of the President’s cabinet is a “crook.’" 1582
CAN 3548. Clearly, the specificity threshold is low one,
intended simply to weed out “frivolous or totally groundless
allegations." Id.; 1978 CAN 4270. (U)

b. From a Credible Source. The credibility requirement was
added to the statute in 1983 after Congress concluded that the
existing standard (specificity only) was too low. "Public
confidence is not served by investigating merit less allegations
made by unreliable sources. 1982 CAN 3548. In considering
whether a source is credible, the Attormey General is expected to
follow “the usual practices of the Department of Justice in
determining the reliability of a source.* Id. [49)]

reworded for “simplification" purposes, but otherwise made no
change from the existing law in the *substantive reach or scope”
of the discretionary provision. The Senate bill would have
authorized the Attormey General to use the independent counsel
process to investigate a "matter" as well as a person, but that
proposed revision was rejected in conference “because it would in
effect substantially lower the threshold for use of the general
discretionary provision.* 1994 CAN 793.

5 The statute as criginally passed in 1978 required a
preliminary inquiry whenever the Attormey General received
"specific information that (a covered] person has committed a
violation® of federal law. In 1382, Congress decided to add a
"credibility" requirement. Unfortunately, instead of simply
changing “specific information" to "specific and credible, " it
replaced “specific information® with "information sufficient to
constitute grounds to investigate.“ To figure out what that
means, one must loock to § 59i(d) (1), whig¢h sets forth the
specificity and credibility requirements. :#1;

.‘l.
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) Ope qgestion cthat has arisen in the course of the Campcon
investigation is whether newspaper reports can or should
constitute a “credible source." The Public Integrity Section
(PIS) has taken the position in this case that newspaper articles.
cannot be a credible source for purposes of the statute. This ic.
a debatable proposition, particularly where reputable news i
organizations have dispatched small armies offinvestigative
reporters to track down witnesses and documents. As time goes

on, and we are able to follow up news reports with witness
interviews and grand jury subpoenas, this issue should become
moot. (U)

It is important to rote that the statute permits the
Attorney Genmeral to consider cnly the two factors cof
“specificity" and “credibility” in determinirg whether there are
grounds to investigate. In 1567, Congress added the word “only"
to the statutory language cf § S51(d) (1) in zn effort te curb the
Department’s "disturbing practice" of con ing lencthy
“threshold inguiries® kbefore cdeciding whetx che statute had
been triggered. 1$87 CAN 2164. (U)

ctl
er

c. Thar a Covered Person May Have Violated the Law. The
Attorney General must -conduct a preliminary inquiry if _she-
receives specific and credible information that a covered person
may have violated any federal criminal law. In 13987, Congress
changed the statute from "has committed" to "may have. violated. "
The legislative history makes very clear that DOJ‘s.role should
be limited: "It .cannot be expected, at this first step in the
process, that the Attorney General could or should determine that
a criminal act has been committed." 1987 CAN 2164; see also 1582
CAN 3549 (% (I}f facts or suspicious circumstances suggesting that
a covered person may have -engaged ia eriminal activity come to
the .attention of the Department of Justice, these would qualify
as rinformation sufficient to constitute grounds to investigate, ’

thus triggering'a~pgelimin§;y'invescigation.“) [ - - .
In fact, Congréss has severely criticized .the Depattment for

conducting extended “threshold inquiries, " often lasting months

and involving "elaborate factual and legal analyses.* As stated

in the Senate Report: . T,

. It is not clear why the Department of Justice
has adcpted this -practice. Some have .
suggested that the Departmentiis-conducting
preliminary investigations in all but namne to
avoid statutory reporting requirements that
attach only after a ‘preliminary
investigation’ has taken place. Since these
reporting requirements are the primary means
of ensuring the Atforney General’s
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accourtability for decisions not to proceed
under the statute, Congress intended them ro
attach in all but frivolous cases.® (u)

In light of this history, it is critical for the Attorney
General to insist Upon & rigorous and ongoing ‘analysis of the
independent counsel issues arising during the Campcon
investigatien. It would be particularly useful for PIS to
provide a-written summary of prior independent counsel experience
within DOJ. Under what circumstances has the Attorney General

& According to the 1587 Senate Commitlee report, DOJ
reported processing a total of 36 cases under the independert
counsel statute between 1582 and 1387. 0f the 36 cases, the
Department reported closing 25 prior to conducting a preliminary
investigation. It reportec closing five of these cases because
the allegations 3id net involve a covered official, and 20 others
(which did involve covered persons) because & "threshold ingquiry”
had determined that the information was insufficient to trigger a
preliminary investigation. In the 20 cases involving covered
officials, DOJ reported spending an average of approximately 7S
days before closing the case. 1987 CAN 2155. :

The Senate Committee criticized the Department for failing
to clearly articulate why, in the 20 cases on covered persons, it
found the information insufficient to crigger a preliminary
investigation. The Committee concluded that DOJ had closed 10
cases, despite receiving specific information from a
credible source of possible wrongdoing, because it determined
that the evidence available did not establish a “crime.* In at
least five of these 10 cases, the decision appeared to have been
pbased, at least in part, on insufficient evidence of c¢riminal

intent. . .The Committee concluded:

Thus, contrary to the statutory standard, in $0% of the.
cases handled by the Justice Department since 1982 in which
it declined to conduct a preliminary investigation of 2
covered official, it relied on factors other than
credibility and specificity to evaluate the case.
in at least half of these cases, the Department of Justice
refused to conduct a preliminary ipvestigation into the
alleged misconduct, because -it had determined thexre wWas, at
this early stage in the process; insufficient evidence of

criminal intent.

Moreover,

Id. at 2155-56.
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pgeviously sought an independent counsel? Under the mandatorv or
discretionary prong? What was the state of the evidence? Where
it was decided not to seek an independent counsel, rwhat were the
factors? (V) t.

2. Who are the Patential "Covered Persons*.in thisg Cage?

Based on the evidence collected to date, it appears that the
only “covered persons" who potentially could be implicated in
criminal activity would be f{a) President Clinton, (b) Vice
President Gore, and (¢)Campaign Committee Chairman Peter Knight.
Although the “covered persons' provision also includes -
individuals working at the Executive Office of the President who
are paid at or -above level II of the Executive Schedule
(currently $133,600), there are cnly six people paid at this
level, none of whom are the focus of the Campcon investigation.
In particular, former Deputy Chief of Staff Harold Ickes
apparently was not paid at level II. oM

7

Although Campaign Chairman Knight has surfaced in at least

two matters under investigation -- White House "coffees* (which
he specifically called fundraisers) and an attempt to pressure
the Cheyenne-Arapaho Indian Tribe -- the investigation apparently

has not yet developed specific and credible evidence of 3
potential violation. Consequently, the following summary focuses
on the activities of the President and the Vice President. (U}

3. TIg there Sufficient Information that One of the
Covered Persons “May Bave® Viclated Federal Law?

a. Exceeding campaign gpending and contribution limits:
president Clipton. The investigation has developed compelling
evidence that the President and his close advisors (particularly
Harold Ickes) were personally involved in orchestrating and
directing a massive campaign fundraising effort in coordination
with the DNC. If there had been any serious doubt about the
White House‘s control over the DNC’'s budget and expenditures, the
4-17-96 Ickes memorandum should have remaved it. In addition,
there can be little doubt that the primary purpose of these
efforts was the re-election of the President. (U)

7 Those six persong, according to the most recent listing
provided by the White House Counsel’s Office to the FBI‘s Public
Corruption Unit, are the Director and two Deputy Directors of
0MB, the Chairman of the Council of Economic Advisors, the U.S.
Trade Representative, and the Directox of, the Office of Science &

Technology Policy.
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?here are serious guestions as to whether these efforts
constitute violations of the FECA‘s spending and contribution
limits. The circumstances of this case present unprecedented
legal issues that have sparked a substancial difference of
opinion among various election law experts, particylarly on the
“hard money vs. soft money" issue. If one thing is certain, it
is that the law in this area is unclear and that there are no
established enforcement policies either at DOJ or the FEC. See
1982 CAN 3551 ("Any case in which there is no clear policy T
against prosecution or any arguably exceptional circumstances zare
present should be sent to a special prosecutor.“} DOJ has
invited substantial criticism by appearing to resolve these
untested legal issues at the outset of the investigation, before
the facts are f.1lly developed. We must be particularly careful
not to make the following exculpatory factual assumption: because
a particular money gift exceeded the statutory contribution
limits (or because it came from foreign national or corporatior),
it must have been a "soft money donation" instead of an illegal
*hard money contribution.® (U)

_ Notwithstanding the technical and narrow legal arguments set
forth in the Attorney General’s .4-12-37 letter to Chairman
Senator Hatch, it is difficult to understand how DOJ can dispute
the .contention that-there "may have" been a violation of federal
law-sufficient. to warrant further investigation. The Task Force
is, after-.all,.continuing-an aggressive investigation of all. ..
facets of the campaign fundraising effort. (U} o o

... _.:Given the ambiguous statutory framework in the:FECA and the
uncertain state-of the.law, this may well be an area in which
prosecution is unwarranted. However, under -the independent
counsel statute, the Attormey General is not authorized to
resolve such matters at the "threshold inquiry” stage.  The
purpose of .the threshold inquiry is to weed out “frivolous"”
allegations, not..to decide whether prosecutions should be
brought.: The Attorney Ceneral is.free, when requesting |
appointment of. an:independent-counsel, to include "the
Department‘s views of the potential prosecutorial merit of the
case." 1994 -CAN. 766. - (U} o ' .

LT 7b. soliciting campaign contributions on federal property:
Vice precident Gore. 18 U.S.C. § 607 makes it unlawful “foxr any
person .to .solicit or.receive any contribution within the meaning
of section 301(8)..0f the FECA in any room oI building ogcupied in
£he dischatge of.cfficial duties by any (officer or employee.of.
fhe United States].® oOn its face, this felony prohibition would
appear to. cover Vice President Gore‘s fundraising calls from his

White House QOffice. (T)

.
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The Attorney General’'s letter to Chairman Hatch concedes
that such conduct "could be" & violation and states that we "have
commenced* investigations on allegations of this sort (without
referring specifically to the allegations relating to Gore) The -
letter also stresses that a potential § 607 violatdon is a ;facc_‘
specific inquiry." If we are indeed investigating the Gore
allegations, the independent counsel statute &hould already hzve
been triggered. (U)

The Attorney General's letter (again, without referring
specifically to the Gore allegations) implicitly relies on the
argument that because § 607 applies only to “contributions as
technically defined in the FECA, it would not prohibit the
solicitation of "soft money." However, at Chis point Iin the
investigation, we cannot conclude either factually or legally
chat the Vice President was in fact soliciting “soft" instead of
“hard" money. (U)

There are other arguments that can be macde, but which were
not made by the Attorney General. Some have argued that the
president and Vice President are exempt, fOr separation of powers
reasons. from the proscriptions of § 607; however, DOJ‘s Office
of Legai Counsel concluded in 1979 that the statute does apply to
the President and Vice President. Another argument 1is that
Gore‘s phone calls did not fall within the intent of § 607, which
was principally designed to prevent government workers from being
pressured for contributions in their offices. (U)

In any event, the fact femains that there appears to be a
viclation. The varicus arguments that have been put forth are’
just that: arguments. with no conclusive legal authoricy to
resolve them. Whatever we may think of the prosecutive merit of
§ 607 charges in this context, the allegations do not appear to
be *frivolous* for purposes of applying the independent counsel
statute. Moxeover, the statute does not authorize the Attorney
General to rely on prosecutorial discretion in cases involving

covered persons. (U} .

.. .c. Soliciting-campaign contributions on federal property:
coffees and overpights. As set forth in the investigative
summary, the White House/DNC Core Group devised and implemented
an ambitious plan to reward big donors with White House coffees,
overnight stays, trips on Air Force One. and other types -of
access to the President and Vice President. All of these
activities are being aggressively investigated through grand jury
subpoenas and other traditicnal law enforcement methods. (U}

with respeét to the White House coffees and overnights.. the

Attorney General‘s letter to Chairman Hatch relies primarily on
one implied argument: that the events miy have taken place in
DOJ-FLB-00233 :1&’(0
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private areas of the white House residence rather than in areas
*occupied in the discharge of official duties.® DOJ has relied
very heavily on a 1979 opinion from the Office of Legal Counsel
but that opinion has only limited reach. The key issue addresséd‘
by OLC was whether § 603 (the predecessar to § 607} prohibited anA
alleged campaign solicitation by President Cartér during a
lunchecn for Democratic Party donors and fundraisers that took
place in the Family Dining Room of the White House. After
undertaking a fact-specific analysis of how the Family Dining
Room was used and how the luncheon was arranged, OLC concluded
that thé solicitation “probably" fell outside the scope of § 603.

()

The 1979 OLC opinion concluded that rooms in the white House
may fall outside the scope of § 603 if used for “personal
entertaining where there is a history of such use and where
the cost of such use is not charged against an account
appropriating fuads for official functions.” On that basis of
that fact-specific standard, DOJ appears €O have concluded that
the White House Map Room -- in which at jeast one coffee klatch
was held -- is not covered by the current § 607 prohibition. The
problem is that we know virtuvally nothing about how the Map Room
is traditionally used or how any of the coffees were arranged.
and even if the Map Room is eventually deemed to fall within the
~personal entértaining" exception. there are over 100 other
coffees and similar fundraising events for which we have little
information to date. (U)

There are other arguments. that certainly can be made to
resist a § 607 charge in these circumstances. For example, 1if it
is established that no one made a direct pitch for woney during
the course of these events, one could argue that.there was no
legally-viable *solicitation.*® Similarly, even if there was a
ssolicitation, © one could argue that it was a solicitation for
wsoft money" instead of “haxd wmouey" and therefore did not
jnvolve a-"contribution.” Haowever, these are fact-specific
questions and difficult legal issues that camnot be resolved at
this.time. Here again,~we‘have,subpoenaed White House records
and are undertaking a criminal investigaticon of these activities
which involve the President and Vice President. (U}

8 The -one coffée for which we have developed significant
information shows strong evidence of solicitation. &t a 6-18-%6
coffee in the Map Room attended by the President, John Huang, Don
Fowler, Pauline Kanchanalak, two Thai businesswmen, and others,
Huang directly solicited the- businessmen -- in the presence of
the President -- after Fowler described the upcoming electicn as
the most important since Lincoln.
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d. Soliciting centributions from foreigm nationals. The
Federal Election Campaign Act explicitly prohibits any perscn
from soliciting, accepting, or receiving from a foreign nationzl
“any contribution of money or other thing of value . . . in D
connection with an election to any political office."* 2 U.S.C. §
441e. The Campcon investigation has developed inaimerable
allegations that money from foreign nationals ‘flowed into the DNC
as a result of the massive fundraising effort coordinated by the
DNC and the White House. The DNC has already turned back at
least $L.S million because of apparent improprieties. (U)

The key legal questions are (1) whether “soft money" falls
within the scope of the FECA, and (2) whether the foreign gifrs
to the DNC were in fact "soft money." DOJ has taken the léga;
position that all soft money falls cutside the scope of the FECA
_- including § 44le -- because it fails to meet the strict
definition of "contribution“ in § 431. This interpretation by
the election law experts at PIS has been publicly adopted by the
Acttorney General. This position has been greeted with intense
criticism from some election law attorneys, who correctly point
out that, at the very least., these are uncharted areas of the
law. The FECA, after all, neither defines “soft money" nor
specifically addresses "soft money" gifts to national parties.
The uncertain state of the law invites the question of whether
DOJ should be resolving these thorny legal issues at such an
early stage in the investigation. particularly in the face of
independent counsel concerns. Certainly there are significant
passages in the legislative history of the independent counsel
statute that admonish the Department not to undextake such
velaborate legal analyses" when a covered person is involved.
1987 CAN 2158. (U)

Even if it is appropriate for DOJ to resolve the threshold
question of "soft money" .at this stage, it is not at all .clear
that the suspicious foreign gifts in this case all constitute
“soft money." In light of the evidence.of direct control of DNC
fundraising efforts-by the White Rouse -- as evidenced by the 4-
17-96 Ickes memo and many othexr documents -- there is a very real
issue about whether the "soft money* argument is largely a sham.
The FEC's Genmeral Counsel is quoted in the 1-6-97 Legal Times as
saying that if money ."is -used for a candidate‘s election

directly, then there is no question that 44le applies.®* (U)
At the very least, we need to investigate far more
thoroughly before we .can comfortably conclude -- as a factual

rsoft

matter -- that the specific gifts at issue were in fact
money* donations. In some cCases, such as the Hsi Lai Temple
fundraiser attended by the Vice President, the evidence points
specifically to the solicitation of *hard money contributions.®
presumably during the course of our invéstigation, we are asking

DOJ-FLB-00235
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whether the President or Vice President knew about the details of
such suspicious transactions. If so, it is fair to ask why the -
independent counsel statute has not been triggered. If not, we
should ask whether we are avoiding such questions in order éo
stay away from the trigger. () P

e. Misuse or conversion of governmment property. There ave
a number of separate investigative matters that raise the i
question of whether White House personnel have misused or
converted government property. At the moment, the most
significant example is that of the WhoDB database, which
apparently was a high pricrity for the President and the Firsc
Lady {(at least according to an internal White House memo). We
are obtaining the database and related White House documents
through subpoena and have developed zn aggressive investigative
strategy to examine its procurement and use. Whether or not the
investigation leads to prosecutable cffenses. we are again in the
posture of investigating the activitlies of senlor White House
officials. And while it may turn out that the President had no
hands-on role in either the development or use of the database,
it is difficult to contend that there is "insufficienc
information to investigate" for purposes of -the independent
counsel statute. . (U)

C. “Discretionary" Provision

Even if the Attorney General continues to conclude that the
mandatery provision of the independent counsel statute has not
been triggéred,.she must continually assess whether to invoke the
~discretionary“- provision of § 531i(c). On balance, there appears
to be a.compelling case to do so. (T}

1. Rezsons to Invoke the Discretionary Provision

) a. DOJ is Investiqating. the Actions of the President and
Vice President. .The central reason to invoke the discretionary
provision is that the Campcon Task Force is investigating the
actions of the President and Vice President of the United States.
This focus is neither fortuitous nor peripheral; it is because
the President and. Vice President were personally involved  in many
af the matters under active scrutiny. Moreover, this is a
criminal investigation using the full range of standard
jinvestigative. techniques, including wide use of grand jury
subpoenas - (U} '

 The .independent counsel statute is based upon the
fundamental premise that it is & conflict of interest for the
criminal viclations by

Attorney  General to investigate potential
high-level officials of the Executive Branch. She is now
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PRI

supervising an aggressive, wide-ranging investigation that
reaches directly into the highest levels of the White House.® (U)

b. DOJ is Investigating Persons Close to the President. as-
ser forth in the investigative summary, the Task Pprce is ’
investigating the activities of a Core Group of persons close to
the President. Certain of these persons, such as Thomas “Mack®
McLarty and Harold Ickes, are at least subjects (and potential
targets) of the criminal investigation. Beyvond the Core Group
rhe Task Force has focused intense investigative effort toward'
others who also appear to be close to the President, such as
charles Yah Lin Trie and John Huang. Investigation of such
individuals is precisely the kind of circumstance for which the

discretionarv orovision was designed. “This (discrecionary]

provision coul. apply, for exampie, Lo mermbers of the President’s
family and lower level campaign and government officials who are
perceived to be close to th president.” L9£7 (AN 216% ()
Wwith respect to Mclarty and Ickes, it appeaxrs that Jongress
intended to capture within the "caovered persons® provision i
individuals who occupy such high-level Whire House positions. As
originally structured in 1578, the toral number of covered
telv 120, with

Executive Branch positicns was appro 3
approximately 93 of those positions wi n the Zxecutive Qffice
of the President. In 1983, Congress reduced the total coverage
of Executive Branch positions to approximately 70, of which 36
were within the Executive Office of the President. 1382 CAN
3543. BAs presently written, the -"coversd persons’ section
includes any individual working in the Executive Office of the
President who is compensated at a rate of pay at or above level
17 of the Executive Schedule. § S91(k)(3). &zlthough he is
authorized by statute to appoint and pay Lwenty-five persons at
level II, the President currently pays only gix persons at that

level. (U}

As these numbers show, the White House .has avoided wandatory
coverage for wvirtually all of its top level officials by simply
paying them below level II. Whether or not this is an
intentional effort by the White Heouse Lo limit the numbexr of
rcovered® senior officials, -it certainly expcses 2 loophole in

¢ On wore than one occasion, PI
that the Task Force is investigating certain
scrivities even though it has insufficient predication. ¥hile
the FBI investigators do not agree that thexe is inadequate

predication, the statement is nonetheless disturbing. If the

attorneys truly believe that predication is lacking. it is
difficult to jusctify the use of grand jury subpoenas and other
criminal investigative tools. DOJ-FLB-00237 )
—r
(5
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cthe independent counsel statute. In deciding whether or not to
exercise her discretion under the statute, the Attorney General
should consider whether McLarty and Ickes are among that group of
top level officials so close to the President that DOJ i
investigation of them would “present the most sericus conflict of
interest of an institutional nature.® 1978 CAN 4269. (U}

c. DOJ is Investigating Top Campaign Officials. Beczuse
the independent counsel statute arose from the abuses of
Watergate, it reserves a unique spot for campaign-related
misconduct. Top campaign officers are the gpnlv non-government
officials to be included as “covered persons® within the
mandatory provision of the statute. The reason for including
campaign officials is spelled out clearly in the legislative
history:

here are few ind
portant to an i
for re-election or

T
aat

president than that indil 1's
manager or the chairman ny of
national campaign committee of his or of his

party. (U]

1378 CAN 4269,

The mandatory “covered pergdns" provision of § 551 (b) (€)
currently includes "the chairman and treasurer of the principal
national campaign committee seeking the election or reelection of
the President, and any officer of that commirtee exercising
auchority at the national level, during the incumbency of the
president.*'® The independent counsel law was originally drafted
to cover the chairman of any national campaign ccmmittee seeking
the election of reelection of the President, but that section was
dropped after the Department of Justice expressed concern that it
could potentially cover hundreds of campaign committees that
spring up during a national campaign, such as “Youth for Carter®
or "Doctors for Ford." 1978 CAN 4394. (U)

By its literal terms, tHe independent counsel statute COvers
only the chairman and treasurer of the Clinton-Gore Committee
(Peter S. Knight and Joan Pollit, respectively), along with any
officer “of that committee“ exercising authority at the national

level. It does not by its terms cover senilor officers of the

R Section S91(b) (7). which provides that "covered"
government officials remain subject to the independent coun
stature for one year after leaving the office or position, does

not apply te campaign officials. DOJ-FLB-00238 :éé;
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M
Demccratic National Committee However, in deciding whether to
exercise her discretionary authority, the Attorney General“;b;uld
consider how the DNC was used during the 13996 election cycléi B
essentially commandeering the DNC for the purpose of getcing-tkey
President re-elected, the White House appears to have erased tﬁe
traditional lines between the President’s own campalgn ccmmittee
and the national party committee. In fact, the INC appears to
have been the President’s central re-election machine, under the
control of senior White House advisors. Under the circumstances
it is almost nonsensical that the independent counsel statute ’
could be- invoked for Peter Knight or Joan Pollit but not for Don
Fowler and John Huang. (U}

orney General has invoked the

b Ast three matters: WhitewatCer, the
white House requests for files, end the Bernard Nussbaum
perjury allegation. In Whitewater mattex, the Atrorne
General invoked the political conflict of interest provision
because of zllegations of criminal conduct by “McDougal and cther
individuals associated with President and Mrs. Clinton.”
Similarly. the Attorney Ceneral fcund a conflict of
the Nussbaum matter because the investigation would “involve an
inquiry into statements allegedly made by a former senlor member
of the White House staff.” !

d. Precedent. This A
disgrecionary clause

=t T
(U

It would certainly-be .consistent with those precedents to
find a political cenflict of interest in this case, where there
are strong allegations. against “individuals associated with" the
fresident . Charles Trie, for cne, has been described as =
perscnal friend. Similarly, Thomas (Mack) McLarty, «who sexrves as
«Counselor to the Fresident® and is one of the President’s
closest friends and advisors, has been implicated in the Tamraz

matter. (U]

.e. -National Security Matters. With respect to the-
investigation of Chinese government efforts to influence [U.S.
eclecticns, DOJ and-the FBEI have conflicting duties to (1} keep
the President -informed about significant national security
matters, - and (2) simultaneously keep from the White House certain
national security informaticn that may relate to the ongoing
criminal investigation. Because of this conflict, the
relationships between DOC, the FBI, and the White House have
become a matter of public controversy. The June 138396 FBI
briefing of NSC staffers has been the subject of a public guarrel
between the White Eouse and FBI, and is & relevant part of.the
Campcon investigacion. (For example, if information of Chignese
efforts to influence Members of Congress was in fact passed up
the White House chain, such evidence might become relevant in
analyzing the criminal intent of White House officials who played
instrumental roles in Asian fundraising ‘efforts.) Wl
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f. bBppearance of & Conflict. There is & widespread public
perceptloq C@ac thg Departrment of Justice has a conflict of
interast in lnvestigating the campaign financing allegations.
When testifying before Congress in 1993 in support of the
Independent Counsel Reauthorization Act, the Attorpmey General
emphasized the importance of avoiding the appearance of a
conflict: ’ N

There is an inherent conflict of interest
whenever senior Executive Branch cfficials
are to be investigated by the Department of
Justice and its appointed head, the Attorneyvy

Generzl.

It is absclutely essential for the public to
have confidence in the system and you ¢annot
do that when there is conflict or an
appearance of conflict in the person who 1is.
in effect, the chief prosecutor. . The
Iadependent Counsel ACL was designed to avoid
even the appearance cf impropriety in the
consideration of allegatiovas of misconduct by
high-level Executive Branch officials and to
prevenz . . . the actual or percelved
conflicts of interests. The Act thus served
as a vehicle to further the public's
perception of fairmess and thoroughness in
such matters, and to avert even the most
subtle influences that may appear in &an
investigation of highly-placed Executive

officials. (U
Senate Hearing 103-437, at 11-12 (May 14, 1993). These comments
are virtually identical tg stgtements appearing throughout the
legislative hisrory of the independent counsel statute. (U]

Notwithstanding her:statements in 1893, the Attormey General
recently took the position’ {in her letter to Chairman Hatch) that
in order to invoke the discretiomary provision of the statute,
she "must conclude that there is a potential for an actual
conflict of interest, rather than werely an appearance of a
conflict of interest.® .This position., based upon a 3-14-37
memorandum from DAARGs Mark Richard and Robert Litt,’ has been

1 The Richard/Litt memorandum relies primarily oo
legislative history from 1982 2nd 1994. When it reconsidered the
ctatute in 1982, the Senate passed an amendment allowing the
discretionary appointment of an independent counsel "if the
Attorney General determines that investigation of such pexson by

DOJ-FLB-00240 <t
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strenuously challenged py Chalrman Hatch and others. (U]

While there certainly is support for the Attorney General's
recently-stated position (as set forth in the Richard/Litt memo)
it seems contradicted by a host of references in the legislative
history. Moreover, it makes little sense conceptuélly to
conclude that appearances.can be taken into adécount for
investigating "covered persons® but not other officials. Afrer
all, the underlying premise for the mandatory trigger is that )
there is an actual conflict of inrerest whenever iEtornev Ceneral
is called upon to investigate a "covered person® (so there isv;o
need to analyze appearances). (U) )

On balance, the bet:

rument seems to be that the
aztorney General can and ;

s
consider the “appearance of a
IS
-

conflict" as one of the in deciding to iavoke the
discretionary clause. &nd in the ¢ircumstances of the Campcon

che Attorney General or cther officer oI the Department of

Justice may result in & personal n {al, or political

conflict of interest, g¢r the ap hereof . v 1982 CAN 35¢5.
p It House version’'of the

amendment:, which did not contain “appearance" language
underscored above. The flocr manager of the House bill, Rep.
Hall, stated: "The ‘bill’ 4s amended deletes the reference to
appearances, and- thereby requires the Attorney General to
determine ‘that an-actual conflict may exist in order to-urilize
the special proSecutor provisions.® Congressional Record, Dec.
13, 1982, at HS8507.

In 1994, Congﬁess considered two changes réelevant to this
jssue. First, it rejected a DOJ proposal to allow ‘the Attorney
General to-seek discretionary appointment of "an indépendent
counssl if a conflict existed with respect té a *matter®*(in
addition to a specific individuall, concluding that such ao

amendment "would irn~effect substantially lower the threshold for
vision."™ 1994. CAN 7393.

use of. the general discreticnary pIro BN
Second, Congress extended. coverage of the statute Lo Members of
Congress, in.circumstances -where the Attorney General concludes
that appointment of an. independent counsel *would be in the
public interest." The legislative history chaxacterizes this as
2. "broader standard" which enables the Attormey General to
consider "a larger range of factors and Lo exercige greater
discretion" in cases involving Mexnbers cof Congress.. "For
example, the Attormey General could counsider not only whether an
actual conflict of interest might result if the Department’
handled the matter, but also whether an appearance of a conflict
of interest wight weaken public confidence in the investigation

and any prosecution.® 1894 CAN 781. !
DOJ-FLB-00241 _%
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investcigation, that rfactor should weigh heavily. (U)
g. W¥hite House Involvement Is Affecting Task Force

Inves;icacive Actions. Eecause top oIZficials at the White KHouse
were involved in many of the matters under investigation, the
Task Force is proceeding c¢ifferently than it would’in a ;norma‘"
invesciga;ion. At various times, the Task Force has slowed do;n
when the investigation began to point toward a “covered person.”
As explained by the PIS Chief in a recent meeting with the ’
Attorney General, such slowdowns resulted from the need to step
back and analyze whether the indepencdent counsel statute has beern

triggered. (U)

h. The Chief Investicatior Cong
Conflict of Inrerest. Trhz chie ccr
Freeh, has concluded that the & cat
Deparcment with a peolitical con of
does no: tricger the indecencern 152l
ultimate resoluci of the coni ssus
Attorney General. However, the Torts a
significant factor in the Attor neral’s continued analysis
of whether to invoke the discreticnary ¢ sien. (U} i

Iv. Staffing
A. Overview

~ The Campaign Pinancing Task Force s currently staffed with
28 FBI Special Agents {SAs), two DOC-OIC Sas, six DOJ-Public
Integrity Section (PIS) Trial Attorneys, cne DOJ Internal
Security Section Trial Attorney, and a professional supporc sta
of 22 combined analysts, data loaders, ccmputer specialists,
peralegals, aad other specialists. (U) T

<

_The FBI complement is slated for a permanent enhancement of
13 agents and five professional support employees within the next
80 -to 120 days. Additionally, effective 5/14/97, ten analysts
drawn -from FBI Headquarters and various FEI field offices will be
detailed -to the Task force for a minimum of £C¢ days to assist in
records analysis. (U}

washingtos, D.C. Operaticns

two Supervisory Special

An PRI Iaspector In Charge and
based squads composed of

Agents (SSAs] manage two Washington
13 SAs, four of whom are skilled in Foreicgn Counter-Intelligence

investigations. A professional suppert staff of 21 FBI employees
and two contract computer specialists support operations,
including an Evidence Contrel/Processing Center situated on the
eleventh floor of FBI Headquarters. One of rhe S§SAs is also

FLB-00242
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responsikle for ccordiczting the Los angeles and Little Rock
agpects of the inveszidation. (U]

A Lead Trial Atcornevy supervises six DOJ-PIS Trial
Attorneys, as well as an attorney assigned to the DOJ Internal
Security Section. Their professional support strzff is comprised
of a paralegal. and secretary. A request 1is pending for one or
more paralegals to wonitor subpoesna compliance, help with the
logistics of grand jury wituess appearances, and conduct legal
research. (U} -

Los Angeles, Califcornia Operatioas

nd six ‘Ceam
Taskx Force,

One” FBI case agen
Angeles complement of
experienced white coll
developments and CoOr
Washington based counte
available part-time o

che Los

M

Two agentis
cocordinate with
iavestigation.
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MEMORANDUM
oare. P 25 KT
SUBJECT: DEPARTMENT OF JUSTICE TRGENT REPQRT
T0: Janet Reno

Attorney General

Eric H. Holder, Jr.
Deputy Attormey General

FROM: ark M Richard WARK W
. ;fcflczzg Assistant AW%%S‘mﬂéé\mm szd
Criminal Division Cotminal

DRSIGNATION: Criminal
SECURTITY CLASSIFICATION: Unclasgified - Sensitive
ORIGINATING UNIT: Public Integrity Section

Criminal Division
Lees J. Radek, Chief
Tel. 616-0366

CLARTFICRTION & FOLLOW-UP: Mark M Richard

Actmg Assistant Attorney General
< 130 Division
Tel. 514-2333

ISSUES: _Independent Counsel Matter:
Y ME Peter S. Knight's Invelvement in
P(Tfl"y WEML Pund-Raising Telephone Calls Placed
2 £ by Vice President Gore from his
AL e rouse OFF S
4 white House Office
SYNOPSIS:
./12/17‘ On September 3, 1937, pursuant te the provisions of the
Indeperdent Counsel Act, 28 U.S.C. § 5%1(d), the Public Integwity

Section began a thirty-day initial inquiry inte information

suggesting potential illegal carpaign fund-raising by Vice

president Gore. The investigation was commenced following

publication of press accounts indicating that Democratie Natienal

— Committee (DNC} contributions made as a result of telephone

solicitations by the Vice President from his White House office
were treated as so-called "hard money” contributions under the

7 federal campaign.finance laws, in potential viclation of

ﬁ;/ 18 U.8.C. § §07.

Ir. the course of the investigation, we have learmed that
Pater S. Knight, who was Chle& of $taff te Vice President Gors
- during the Vice President’s tenure in the Senate, was present in
the Vice President's office at the time the Vice President

TATRAE B e
Q?OOC’ %09 DOJVP 00(‘)22
= EXHIBIT
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2

splicited campaign donations by phone. Rnight is a "covered
person" under the Independent Counsel Act by virtue of his
position &s campaign manager of Clinton/Gare ‘56. On several
occasions, XKnight telephoned the Vice President’s administrative
agsistant and requested that time on the Vice President‘s
schedule be reserved for fundraising telephone calls. On the
appointed day, Knight received "call sheets® f£rom the DNC and
personally delivered them to the Vice President and an
administrative assistant, whe would place the calls to the listed
denors. After the calls, Knight ox an associate in his law firm
would provide the DNC Finance Office with the results of the
calls. Knight way have been present during the Vice President’s
conversations with some donors whose contributions were partially
deposited into a DNC "hard money® account.

we have no information at ths present time that Knight
contemplated that the Vice President would be soliciting "hard
mongy" contributions during his telephone conversations with
prospective donors. Nor do we have any evidence that Knight was
aware of any DNC practice of depositing the first $20,000 of a
donation to the DNC irnto a hard money account if the donor had
not made any hard meney contributions during that calendar year.

We see no need to recommend that the Attorney General
trigger a separate thirty-day inguiry under the Incdependent
Counsel Act with respect to Knight; to the extent that there is
any question as to the propriety of Knight's conduct, it can be
handied within the context of the ongoing inquiry invelving the

Vice President. If an independent counsel ultimately is

involvement in those same evants will necessarily be part of ths
independent counsel’s ingquiry.

DOJ-VP-00023
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T. 8. Department of Justice

Criminal Di

Office of the Assistons Azarney General Washington, D.C 20530

MEMORANDUM FOR THE ATTORNEY GENERAL

THROUGH : The Deputy Attorney CGane:
FROM: Mark M Richard
Acring Assistant At
SUBJECT:
PURPUSE: To rzcommend that the Y
initiate a preliminary investigation into
whether Vice President Albert Gore, Jx.,
viclated faderal criminal law, 18 U.S.C.
wo the
nis office
TIMETARLE:
SYNCISIS Th of Just wed .
Sp information I e sSourgc
su ng that Vice President of the
Uni vag Albeft \.ore, Jr., a covered
pe Counsel Act, may
: have :ol*c;;aa campaign contributions from
oy pipirt € ha icite pALg ‘ .
f}’fi“/ it nis Whize House oifice potential vielation
i ng that a
preliminary investl n be commencad
ICUSETON: Vice President Gore has aclmv:wledged that, in
lace 2933 and e=arly 1295, he made telgphbone
calls from his White House office to private
Fod kol

citizens during which he asked them to make
donations to the Democratic National

Y Y3 Committes (DNC). On September 3, 1897, the

N ~ Washington Post reported thalt mors than

$120,000 in contributions made by . individuals

TR MMR S LOR] mew allegedly solicited by the Vice Fresident

Typed: were deposited by the DNC in a federal, or

Rec Rk . .

Sec. by R DOJ.VP-00024
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Memorardum for the Attorney General

supject: Allegations Concerning Vice President of
the United States Albert Gore, Jr., Under
The Indevendent Counsel Act

Page 2

so-called “hard money, " bank account.

Federal law generally prohikits the
solicitation of “hard money" contributions in
federal offices occupied in the discharge of
official duzies. 18 U.S.C. § 607. The
Public I grity Section has completed an
initial inquiry into
concluded that the ind
relating to the Vice Presi
activities is suffici

RECCMMENTATION:

DOJ-VP-00025
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U. S. Department of Justice

Washingten, .C. 20536

September 29, 1897

MEMORANDUM

TO: Mark M Richard
Acting i

Criminal Divisicn

T
£ (b
220

B bn €y

oy o
¥
MO

H
fou
]

SUBJECT: Independent Counsel Matter: Vics President of the
United States Albsrt Gore, Jr

know, the Pub

suggasting th ic

Jr., a coversd persen under

ization Act of 1984 (the A
centribuction

UFLF e oY

0
MO -l

et

£
@Rt e O

Y eT W0

[N

%

Buw 0
I

INTRODUCTION AND SUMMARY

On September 3, 1997, the Washinaggn Post reported that
records made available by the Wnite House revszaled that the Vice
president had solicited golihical contributions by telephore from

KTy pm e DO.J-VP-00026
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his West Wing office. Of the donations received as a result of
these calls, the Post reported that more than $120,000 were
deposited into the Democratic National Committee’s [DNC) federal,
or "aard money," account. The Post went on to repert that the
DNC had reimbursed the U.S. Treasury in the amount of $24.20 for
fundraising telephone calls apparently made from the Vice
pPresident’'s office. The article implied that the Vice President
may have violated federal law by making fundraising selicitation
calls from his West Wing Office which resulted in "hard money"
contributions . 18 U,5.C. § 507!

A5 you are aware, under the Independent Counsel Act, the
went of Justice has 30 days in which = ssess information

ning coverad persons that comes s wtion, and to

i whether the i imi

¥ i3 1@ (D

oo
5

0

under section 607.

The evidenc
maxe fundraising c
blishes that at leas
ibutions to the DNC

8
o

“he Vice Zresident
further

rectly led to
Tnose TwWo

d money accounts.

on that the

MU

ibutiocng we

H

a cuestion whether 2 Vice Presidant may
ed Tman v g federal
b = ONC in
§ a
B ral
an er.,
* We note here the Vice President’'s counsel, who were

cnly retainsd midway through the initial ry period, have
also urged that a preliminary imvestigation is warranted, in_
srder to give them a full opportunity to respond on behalf cof the
Vics President, and in order to avoid an appearance that the
Department did not fully explore the matter before coming to its
concliusicen.
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will alsc be permitted to explore the guestion of whether there
exist established Departmental policies that would bar
prosecution of a section 607 allegation on these facts, a
consideration that is uravailable to us during the course of the
initial inquiry. 28 U.S.C. §§ 591{d) (1) and 5%2(c) {1){B).

IT. IS THERE SPRCIFIC INFORMATION FROM A CREDIBLE
SOURCE THAT THE VICE PRESIDENT MAY HAVE
VIQLATED FEDERAL CRIMINAL TAW?

a. The Allegatrion

uding phone solicitat

NEews
revealed © 5 ware made
“trorney

2 of this,

vonded Uo

4 rers of the Senate and
Hous based in part on
the that the Vice
Presg

as ¢

at t

dona

that

reco

at

Two menihs

v
<
o
5
<
o
2
€
or
TR
a
"

farred

. &I

oo
o
nyoEn D

¢
iy
®

st obtained by task force presecu -
July 21. 1997. On July 285, 1937, SUrauss was Guestion
the four calls he "staffed" in the Vice President's of
the grand jury. None of the donors calisd on that day
contributed federal fund
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On August 26, 1997, the White House provided the press with
documents which served as rhe basis for the Post story eight days
later.® This material consisted of numerous call sheets, thark
you letters, telesphone bills, and other documents relating to
celephone solicitations by the Vice President. The White House
had discovered many of these decuments several months before
disclosure.’ The press was thus abls to mstch the far more
numerous rames of individual donors now revealed on these
documents against public FEC records.

On September 3, 1997, the Wagh
120,000 in campaign cont
by the Vics

eportad that more
over the

S L

o0

[SRER TS IS )

o
et

n H
ISt A
T Tk
Hely )
[

5 ohras of the six perscns named

Ancelcs, William Tockser, and Reobert Jo tervi
du?;ng cur 30 day investigation. Two mers, L. 3lake Byrrne and
George Marcus, aave been upaveilable for the past two waeks.
Thesa two, along with Sanford Robertson, also named in' the Bost
article, will ba interviewed in the coming weeks in the evert a
cpreliminary investigation is conducted.
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B. Bagkground & Facts Developed During the Imitial Inguiry'

. 18%4 Telephone Calls

On at least cne coccasion in 1994, the Vice President made
fundraising telephone ¢alls from the DNC headquarters. In
addition to providing an historical context, the circumstances
g these calls may at some later point in the
n help shed some light on the Vice President's

the law and inrenr during the calls made from the
Office a year later.

[ha

Fetd o

B
<
- =
Tribut .
ne at the
Zrom residence"

rh

]
19
T
£

3ol
55

oo
n -
I3
I

310 n O
I

N~

nT ade
dmonitd
dence
> leve

fpy the President to wmake his calls @ .
According to Ickes, though, this opinio 2 ¢ only to the
oresident's calls. Moreover, neither $trauss, Ricchetti, or
Ickes recall passing cn information or advice on this topic to
zhe Vice President.

(LW e
@©
o H
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of the DNC forwarded a series of draft call sheets to her boss,
Terry McAuliffe. These call sheets contained short biographies,
including a history of giving to the DNC. The sheets were
apparently provided to Gore upon his arrival at DNC headquarters.
McAuliffe, who sat with the Vice President while he made these
calls, remembers that the Vice President's visit to the DNC for
this call session was designed to boost the morale of DNC
employees at a critical point before the 1334 elections. No one
vet interviewed recalls discussing the locaiion of the calls with
tne Vice President.

Documents rela

tp the 1994 call session at the DNC

clearly state that soit meney was tl ~ of the solicitation
session. A briefing paper preparved e Vice PresidenZ notes
=hat he will call DNC and pperters and ask for
$50,000 or $100,000 donaz i the
individ Under

1

ident's briefing

As you kncw, non fed
partisan activities
coerdinated camg
Zfederal advertisements.

eral momey can eonly be used for non

Projeat

3 list dated November 2%, 1594, and entitled "VFOTUS

Phone Call Contributions" lists six vidrals with amcunts next
to treir names. FEC reccrds indicate that the contribution of
one of these donors, Al Dwoskin, was dsposited into the federal
account in early November.
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3ogse‘“ By memo dated November 20, 1835, Resen and Sullivan,
joined by Don Fowler and Scott Pastrick, merorialized the

request. Around this time, Ickes agreed

‘ to relay the request to
the President and Vice President. a

Soon after these discussions, Ickes informed Karen Hancox
Deputy Director of the White House political Affairs Office, that
the President and Vice President had agreed to make the calls.

On November 24, 19§95, Hancox e-mailed Kim Tilley, the Vice
Fresident's sched r, and David Strauss, his Deputy Chief of
Staff, that the "PCTUS and VP offered (O¥ THEIR OWN) to make f.r.
calls for the DNC" noting : *Harold* {Ickes) would like an
hour set aside for these ca

e p was ap
effort Zor the D sz £
cellec from £ ar o
Workin th off ix ©
Swille Ann 1: Te ion
includi to)s takab ri ed nad
it forma 4 on cl ce A
separate et W for each prospect
St an and his I forwarded Tne

for the Vice President :tc Peter Knight or

ight's law firm, Jody Trapasso.? Xnig

rectly to the Vice President

fore the calls were mace.

(RG]
[ eI

e
Q4

03
n

[

13

Karen Hancox recalls that she may have received the first
batch of call sheszs from Richaxd Sullivan in late November or
Necember. In contrast, Sullivan recalls only providing Hancox
with call sheets prepared for the President. According to
Sullivan, the Vice President's call sheets were always sent to
%night or his associate.
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3. The 1995-1896 Calls

From December 1995 through April 1996, the Vice Presidsnt
devoted several blocks of time to making fundraising phone calls
from the West Wing Office of the White Houss. Thess sessions
followed a patterm. Call sheets were generated by the DNC and
forwarded to the White House. In anticipation of the phone
golicitation sessions, a block of time was reguested of Office of
the Vice Presideat (OVP) schedulers XKim Tilley ox Lisa Beryg, most
often by Peter Knight. The resulting dally schedule would

contain the following information: arn entry noting “phone
calls"; the time period, often forty-five minutes to an hour; the
location, noted as "West Wing Office*; and a staff contacn b

e day of the calls, Knight would i the call sheets
rd Sullivan of the DNC and deliver to the Vice

s office in the West Wing. A cooy was handed to
rabeti, the i istant. or
asslstants, ham. Xnight
enter the West he Vice

while one of the th led the

numbers on the call sheers.” or wWas
reached, the call would be

esident in
his West Wing Office.®

Jur analysis of Z
nilling rascords, wave al
eleven fund-raising phone 2
President during this time Y, no one
interviewed recalls who made che decision to enter "West Wing
Office® on the schedule as iccation of the ssssions.

ze
; ie
T to ca
< Marabeti does not
& call who instructed

s m AT&T and decuments
i ng toll

hat the remaining
Ho

16

When the caller was not available, Marabetl and her
assistants would make a note such as "LM" for left message and
the date on their copy of the call sheet. They then held onto
che sheets with the dated notes in the event that the call was
raturned.
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a. Telephone Solicitations That Lead to Federal Funds

Investigation conducted during the initial inquiry
established that the Vice President made at least two telephone
solicitations from the White House that resulted in funds that
were thereafter deposited into the DNC hard money account.

1. Robert Johnson

Qn
Johnson,
his West
Sheet nrcna

ephoned Robert
*on (BnT from

Octcber of
7 Aton/Gere suppa

the call, “ the Vice Presi

for the medla cawpaign.®

Y A third call may have
Eval account but we have
Phone recor
ce of Peter Angelos WaSs Q1aced an
£ The Vice
as made durin
NC call she
at he ask An

m‘

oS
Vice Lo ver
you lett mer ing H jadetey
procduced he
Angelos T To
later, Angelos dces not 1 e
decision to make the dona u

DNC and speaking with ren
<l r $100,030 pavable o the
Finance deposited $20,000 of this

*  Secause

we <o neT have a zall was made

T gt bruary 5, 13986 do
< nat <ewera7 othar “umbe*s that appear on the Vice
Preside ts call sneA*S were phoned on that date from 4:00 to
5:90 p.m. In addition, the Vice president’s schedule for thatc
date shows that he was schedulad to make phone calls from the
r"West Wing Office® from 4:00 to 5:00 p.m. Finally, Peter Kaight
has a vague recollecticn of being present in the West Wing Office
waen the Vice Pregident called Johnson.
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Johoson received his call from the Vice Fresident while in
his BET office in Washington, DC. BAccording to Johnson, the Viece
president spoke of facing a tough election. He noted the need to
get the Democrats’ wessaga out on issues such as health carve.
Within this context, Gore asked Johnson to contribute 530,000 to
the DNC. Johnson told the Vice President that he would give this
amount. He believes he asked his secretary to send tha check
which was written on his personal checkiag acoount.

Johrson gave §$3¢,000 socon
understanding that the money wa
message out.”

did so with the
1 “putting the

A copy of the check p

i

t the

d

DNT deposited the $30,000 i FEC
records indicate tha n to a
non-faderal accousnt. £ the feb
of xesping tratk of < encry in
Che CompULEr nrogram a

2. Williawm Dockser

on the same day,
Dockser, a real estate
call sheet prepared on
1995; $20,00C in 18%94;
rhe call® the DNC Finance
interest in wmaking another

r." The Vice Presiden:

3
,000 to fund the media camp

I3

[t

(A

¥ ane
rade reads:
Lmight. Robert
oresident’'s

® pike the call to Johnson, the Vice President's call to
Nockser does not appear on a telephone pill. As explained above,
though, circumstantial evidence and Peter Hnight's recollec }on
of the Johnson call suggest that the fundraising calls on this
date wers made from the West Wing Office of the wWhite House.
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The witness did not recall the Vice President mentioning the
terms "soft money" or "hard meoney' but he was under the
impression at the time that the request was for "soft money".
Dockser nased that impressicn on his prior knowledge of cthe media
canpaign and a belief that the campaign was belng funded by "soft
money" gifts. Dockser believed that soft money., by law, could be
used for "issue oriented" ads and that hard money was used
directly in "election campaigns."

After consulting with DNC fundraziser Ari Swiller, Dockser
sent the DNC a personal check in the amountc $25,000 made ou
o "D.N.C.-Media Fund.® Once the check, a check
rracking form was complec
accounts: $20,000 inta
35,000 into a non-federal
also noted on the *"Gore C

3. Thank
Afrer each of these

prepared & form letter wi

It was a pleasure to
Clinton snd I thank
contribution to the
appreciate your deci
your help at a time
commitment to make an

b. Telephome Solicitations That Did Not Lead To
Federal Funda

< ' < , the Vices Srasident
Syom o make a gift.
solicl epretia whno gave
denast B

#  rFour people who wers

i
president thanked them for their pr
but did not spacifically ask for me
request for continued "support.” Six
velephone message but did not recall
with the Vice President.

t in a phone call

h some rerempered a
call receiving a
tion of any kind
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to Eric Becker and Jack Bendheim within the context of his
olicitaticn.
1. Penny Pritzker
The Vice Fresident telephoned Penny Sue Pritzker, President

assic Residence by Hyatt, on February S, 1996.2 Pritzker
ls that the Vice President asked her to contribute money for

mercials, aimed at
President that her

- cbtaining the
ticral Converntion for Chicage She declined the
t's rs mpalgn stating
she no

ULIng any more at

everal weeks pricy o invited

end a privats mesting about a

wealhy Chicagoans in Priczker
viewing three o si
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nking Bob Dole to th
e told that ohe
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Telephone records indicate that this call was made from a
White House ~elephone at approximately noon. Again, scheduling
records and witness accouncs indicate that this call was made
frum the Vice President's West Wing Cffice.
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phrase: ‘"any help you can give us hers, we would appreciate.r
LiEf does not recall the Vice President asking for a specific
amount of money. Nor did he discuss a purpcose for regquested
funds. He does nct recall any mention of the DNC media fund in
the telephone conversation.

In response to the request, Liff told the Vice President

that he had already given $1000 to the Clinteon/Gore campaign. He
added that he was not in a position to provide additional help at
this time.

3, Eric Becker

BRI IR
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O @i
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e ok to Ja

ownar Cr ical

z2s of o ecu
was sittl resident
President solt & ©
pointed @ ¢k better
reply, Ze Fresiden
$5¢,000 T

5. Rickard Jenrette

® 10

¥ secause their gifts ware not & l ) federa

account, Backer, Bendheim, and Jenrstt
during our thirty-day investigation. lce
pregsident’'s solicitation, however, was reccrded by Deputy Chief
of Staff David Strauss who took copicus notes of the Viece
president’'s side of the conversation as ne sat in the West Wing
Office on this cre occasion.
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that it was his job to raise $1 million dollars a week. He added
that, as a result of the media funds, the DNC was making more *of
our headway in areas where we've been on the air.® The Vice
President recommended a $25,000 gift socner rather than later.
Jenrette promised he would do something.”

c. DNC's Allocation of Fuuds

When contribution checks arrived at the DNC, fundraisers in

[ nance Division would £ill out the first two parts of a
three-part check tracking form with donor formation. The checks
and accompanying forms would then be forwsrded to an Operations
Marager in the Division who would designate on the form the
account into which the c'e”k would be cepcsited. The Operations
Manager would also i helr AS:00 computer system.
The crecks and tracking forms wou*d then ze copied by Finance

iz the original “e;nc T cunting Division.

S < one of the DNC's

ACCOUNLS .

Therssa Stirks, a DNC Operations hired in BApril of
996, recalls that the DVC did not have a policy in plac= for
determining how to alloca: ::ntribut"cn . She recalls that any
contribution made payable TO tog LG
nowever, would Lave been designatad a

I

Sumd

and d=3051 ed

into a non-federal unt She rac May o 1996
that the Accounting Divisicn had bee a portion of
the designated "soit" coniributiocns g them into a
£2deral account.

ve a clear under

1835 mer
the Vi

read Lo
the INC allocaction practice
Texes memo, entitlied "DNC m
meney” reguired for the med :
i3 soliciting funds. Accors combinat-c of 34%
feaderal, 31% neon-fesderal cc nor-federal

¥ PEC records show that Jenrette gave the DNC $25,000 that

was deposited inte a non-federal account.
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individual is needed for the ad campaign.® The Ickes memo also
refers to an attached "Confidential Memorandum" from Bradley
Marshall, DNC's Chief Financial Officer, to Ickes that appears to
set forth the DNC's practice of allocating funds coming in
automatically to hard money accounts if the donor had not already
donated the maximum in hard money.

Marshall's two page mema, dated
ent shortage of federal funds. W

rr
makes the following observation:

bruary 21, 1996, datails a
nin this context, Marshall

[
L

I understand that
processing,
how it will brﬂaxdoﬂ“ Detwe
and Corporate vs Individual.

agra
1@ Non-Federal che
23,080 civen by an

Andelddalg 2 married couple). Any

amount over o mount from an individual is

considered Non jvidual. An individual can

give an unlimited £ Nonr-Federal Individual

money -
Marshall concludes his memc wi 2 sf labor,
corporate, and federal a0 3

In a series of memos sident and Vice
president, Ickes detalled DNC media campaigh
wag funded throughoul this arshall memo
forwarded to the President : in February, 1996,
Ickes's other memos show id for during most
of this period with a con bl §0% soft and
40% Lhard money. Moreove 4 DNC “uaa Tary
documents indicate that gh January

%

Joe Sandler has festi
irs Committae that tle "n
egulations,

ied befors rhe Senate Governmantal
s dat rad by referring to

HP

¥ Marshall, when intsrviewed, remembersd several meetings
bheld in the White House where DNC budgetary issues wer
discussed. On two occasions the President and Vice Presiden
were present. The terms federal and non-federal dollars were
used during the discussion and the participants noted how
difficult it was to raise federal funds.
DOJ-VP-00040
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1996, the media fund suffered from a shortage of federal (hard)
funds. Accordirg to Ickes and the language of the memog, this
shortage was sicnificant since the DNC's soft money could not be
vsed for the ads if the hard money component was unavailable.
Ickes states that he believes that had the Vice President read
and understood the documents directad to him' he would have known
that the DNC needed to raise Federal funds in o*de* to keep the
media fund afloat through much of this period.®

However, both Marvin Rosen and Peker ¥nl

ight stated in

interviews that during the time the Vice Pres:dent made telephone
fundraising calls from the W%ita Fcpse MNewvember 1995 through
early May 1996 -- g that the DNC was
primarily in need or soft monsy
dor at; ns. LI is 2r the Vice
president shared this understan

<.

el
Vice Presi‘ ing
West WLng of the Nhltﬂ »ouse T calls

direcrly resulted in

portion was
deposited by the DNC 1 is

point scount the possi nt ray have
xnown of the DNI's reed fer media
campaign and its practice of & pcs‘c_hg arge
denations into hard money accounts. le
that he made the calls with the intent tha:t lt in
donaticns cf hard money con i ¢ the
cuestion of whether the solicitation ccpe
of section 607. The issue whEtner sact ialily
applicable to these facts - as will be s21 cut in tail
below, an extremely dif 1% guestion.

<he topics
nis memos would
to the Vice

vice President

¥ These statements by Rosen and XKnight appear to be in
tension with the contents of the memorandum discussed =bove. In
the course of a prellmlnary investicaticn, we will attempt to
reconcile these apparentcly COnfllctlﬂC accounts and ascertain th
scate of the Vice Presidemt's knowledce of the DNC's budgetary
needs .

13
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III. ANALYSIS oF 18 U.8.C. § 607

The Vice President's conduct, as described above, suggests a
possible violaticn of 18 U.S.C. § 607, a statute which appears
simple and straightforward on its face, but when closely analyzed
in the context of these favts presents numerous extraordirarily
complex legal issues. Furthermore, since there have been very
few. prosecutions under the statute, there is almost no case law
illuminating the cifficult issues presented.
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® yhecher this statute is applicable to the Vice President
as a general matter, ally to the solicitations he
allegedly made from his White House affic present complex
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£
issues of statutory construction. We exp
the analysis that follows as more facts B
course cf the preliminary iavestigation,
General opens such an investigation.
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A. Doea the phrase "any person” include the
Vice Pregident for purpoges of section 6072

1. The plain meaning of "any person' and
the relevant legiglative history

In interpreting statutes, courts first look to the plain
meaning of the statutory language. "When ... the terms of a
rature [ars] urambiguous, judicial inguiry is complete, except

in 'vrare and excepticnal circumstances.’' e absence of a
‘clearly expressed legislative intention to the contrary,' the
languag T
concl i
{cita
30, 7
“ustid
ERDLE
The term "rperson’ is nor defined
this statute has been ilnterprete

government employees and
Newtgn, 20 D.C. (3 Mackey
Burleson, 127 F. Supp. 4
similarly worded predecessor
5§07 "pronibit{ed] selicitatl
contributicns in a

whele or in part by Covernmenz employess
by money derived £ :

o Tiz sTatuto 2
<o nerp ng ocher sta g
language have declined to give the term a
narrower chan its ordinary cne. S22, 2. d
Nardons, 302 U.S. 379, 382-83 37) {cx tat
that person® shall intexc any wir icati
Siv r publish its contents Lo z plies
ag by ¢ telepho L = cesti
e ts of int ions
jo3s hough Congx feclin
Te ically outl j3%
in I Zomoute ed
Tx ¥.28 538 287
Th uage “{a aZ

We have invited the Vice President's atiorneys te provide us
with any information and analysis they believe may be relevant to
cur inquiry. As of this writing they have not done so, but we
sxpect to receive their views at some point during the
preliminary investigation. DOJ-VP-00043
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£inal determination of the Commission ... may appeal®” to include
nonparties to the administrative proceeding); Adhegives Research
Inc. v. American Inks & Coatings Corp., 531 Supp. 1231, 1243
(M.D. Penn. 1996). This approach is consistent with the U.S,
Code’s catch-all provision with respect to the interpretation of
the word "person’: “In determining the meaning of any Act of
Ccngress, unless the contex_ indi caCec oLne*w SD~—the words

A

e

i
F.

‘perscn’ and 'whoever!® nies,
=S¢OC’aClOnS, firms, joint stcck
companies, as well as £, 1 U.s5.C.

Because the Vige at Term is
only used, it can ng oI seccion
compels the cenc‘ ell as

el \&) @
[o RS IS IR s Iy

s+

1 activities unde
Ses Memorandum fcr
General, Criminal Division
Agsistant Attormey Generzl,

[beralnarL "OLC Opinizn®
ng -cnh:;outio“s

narge of official
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To the extent
this peint, thers
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2. Arguments suggesting that the Vic
Pregident is not coversd by the ‘any
pergon" lameuage in seckionm 597,

It has been su

vany person' ver .
itazions by the legal made
s another federal of he
ident). See, £.9Q. Gore, N.Y.

, Mar. 10, 1997, at Al5. Propenents of this viaw su ccﬂsc
Cong*ess s explicit sxemption of the Pre sident and Vice
President from the non-criminal Hatch Act restrictions on
political activities by federal employees iiax

exemption should be read into secrion €07. In addiglcn, :hiv

T fat gress di specifically refer to the

argue that because Cong 4 not v BOdVP-00044
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Vice President by name as being within the sccpe of section 607,
separation of powers concerns require the statute to be
interprected to exclude him from its coverage. See id.

a. Hatch Act

in his New York Times cop-ed piece, former White House

Counsel Jack Quinn (who also served at one time as Vice President
Gare's Chief of Staff) cempares section 507 with the non-criminal
Hatoh Act, noting that the Zormer does not axpressly include or
exclude the President and Vice President ZIrcm its coverage, while
che latter, imi the political a ities of mos
Tederal employees, expressly - Vice
President Irom 1ts purview.® €2rs
be ing that an exclusicn Pres

: to the on ined rea

§37.

ne President and Vice Pre
e icitly exempied from the de
Hateh Act, the series of non-cr
certain political activities by
5 U.s.C. § 732201 This exempl congressional
recogniticn that the Presiden as popularly
slecred laad o ke pclitical
activity © 1 general
exsmpoion i 2 v the Hatch
ACT '3 rast as providing
furtnar ev = make sectlion 607
EYe) Presi n
z hrou

1

§C7 ‘was amended in 1383 so
4 enz, itz criminal sanccioms
a s Hatch A id.
< T substar
2z, Y L owas changed in
21 wa are are of

izn that sectien 607'S

. ave "no broadexr”

oo

Tt is possible thavr Quirn meant $o refs:r here £o a4 measure
in the Hatch Act Reform Amendnents of 1333 which amended
18 U.S.C. §§ 602 and 603 to provide that those prohibitions
“ghall net apply te any activiny of an smplovee . . . unless thaz
activity is pronibited by section 7323 or 7324 of {the Hatch
Act]." However, even if this is the provision to which Quinn

meant to call attention, the Hatch Act Reform Amendments of 1993
did not similarly amend section 607. DOJ.VP-00045
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from the Hatch Act's restrictions on political activity,
Congress® failure in section 607 te provide similar exempting
language is telling. .

A considerably thormier issue is presanted by a specific
rrovision in the Hatch Act Reform Amerndments o‘ 1993, which
expressly permits high-level employess™ paid Irom appropriations
for the Executive QOffice of the President (and by 1mpl¢caylo»,
the President and the Vice Prasident®™), to engage in "political
activity ... in {a} room or building uc~vni d in e discharge of
official duties by =w ind: ;cua‘ k ing coffice in
the Govermment o the Jﬂ“:EG
i entali:y tnereotf,

§ 7324. One
ition "politica
iment Lo the

by implicaticn
1853, 189 {1378}, and “wi
i manifest.

198

>0 b

B0t

Refcrm Amendments clearly regard ‘und*ai*'rg
the scope of. the phrass "“”ll*l 2l activity.!
Section 7323 ceneralW{ rermits federal ewnloyces to engage in
"political activity,® but then gees on to provide for several
specific limitations on chat permission; ?Olltlcal fyndraising is
crne of the limitations. DOJ-VP-00046
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"irreconcilable conflict." the courts have refused to find rapeal
by implication. Matsushitas Elec. Indus. Co., Ltd. v. Epstein,
116 8. Ct. 873, 881 (1936). As explained by the Sixth Circuit:

A standard principle of statutory construction is that
& later statute will not be held to have implicitly
repealed an earlier statute unless there is a clear
repugniancy betwsen the two. A simple lack of harmon
bstween the statutes will not suff*c ; when two
statutes conflict to some degree th nould be read
vogether to give effsct to each can be done
without damags to their sense an se. “The ccurts
are nct at llnerty to pigk and ch i

congressional enactments, and whe
capable of ¢oexistenca it i

»j B i

The ccnbrary, :o rega

v, ,Lwau, 928 r.24 Z

Givnn the st ngenr standard applicable to findings of
impliicgit repeals offset the seemingly explicit pe*m1551od
3 segnion 7324, L1t is

o3 engage in political a T
difficult to predict wnet. 2 £iad repeal of section
§07 by the Hatch Act 7 Amendments ¢f 1393 as to high level
employees of the Exacu Qffic 9s;annt The Hatch
Aoz now provides thae resid sident, and certain
other federal employees gans in "political
i ‘ dings ooy the discharcgs of
icual ploved cr holding Gific
Government of 4 sta iigl £ -s H
provision, the courcts could
as me rely vlacing ons speci upon th type
itical & t:"lLy" in which th B Pres*duut, a
a 3 1 off ig, they may
on

as
ok
¥ f
cig
othax
The
€ 7 can be viewsd as a legislative
nt tqa; the sciicitation or receipt of “hard monev*
tigns in ~9ce~a¢ cffice space is to be *rea“ed
ncly from other forms of "political aczivity.

While not defiritive, it is illuminating that the White
fouse itself has read the two statutes in this way. In & 1995
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memorandum sent to wWhite House staff (including Qffice of the
Vice President staff), Whire House counsel noted that the Hatch
Act Reform Amendments of 1993 permitted most White House

employees to "engage im political activiiy . . . while on duty .
in a federal building,” but in a section entitled
"Limitations on Campaign Activities By White Eouse Staff,®

stated:

Campaign fundraising activities of any kind are
prohikbited in or Zrcm government bulldl . In
addition, federal employsegs are pvr b from
goliciting or acceptd campaign contri ons. This
means that fundraising avents may not o ld in the
White House:; also, no on2 calls or mail
may emanate from the Whize House or any ouher federal

Mensrandum from s835),
ac 1, 3-4. Altl an 507
as the source ¢ it
arguably cai be White House
counsel believed the Hatch nenzs of 1953 did not

implicitly repeal secticn
activities of the White
directed.’

h respect to

zhe memorandum was

L. Separation of Powers Concerns

In his March 1357 <
Supreme Court case o Ir
csiticn that separatc

secticn 607 is no:

tory language does

4o 0
)
v
o i
s

o0

3 This White House couns

Prasident or Vice Presidas erview c¢Ii Abner
ixva conducted by agents ass Finzncing Task
Force, Mikva stated © e arazsly noo
addressed to the Pr a an lowever, Mikva
stated that he x me on the issue
of whether the v legally make
fundralising te frem House offices,

¥ guinn writes that this propositisn should also apply to
the Vice 2resident because, "[a]ccording to the Justice
Department, the President and Vice Fresident are interchangeable
in this lecgal analysis." Quinn, gupra. This point seemingly
derives from a Zootnote contained in the OLC Opinion, wherein OLC
stated that its analysis of section 607's predecessor 'would
apply to both the President and the Vice Presidenc.” OLC Opinion

DOJ-VP-00048
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Tranklin v, Magsachusetts, 505 U.S g (1992), involved a
challenge under the Administrative Proc e Act (APA)} to the
calculation of the 1930 decemnnial census. The ilssue presented to
the Supreme Court with respect to this c¢laim was whether the
president’s transmittal to Congress of the Secretary of
Commerce's tabulation of the census constituted "final agency
aczion” sufficient te permit aggrieved parties the right to
challenge the President's action in court. The resolution of
this questicn hinged upon whether the President was an "agency”®
within the meaning of the APA. The Court held
was not an "agency' for purposes of the APA:

. 8
edur

chat the President

The APA defines "agen of the
Government of the United § it is
within or subjec: to revie t does
ot include--(A) Congr the
Tulted States; (C oV ries
or possassions of it menc
of the District of Columbia." I
351{1}. The Fresident rom
che APA's purview, v included,
either. Oub of re of powers
and the unigue ceon the
President, w2 find that not encuch
o subject the Presiden: e provisions of the APA.
we would reguire express statemant Sress
wefore assuming it iztended the Pres performance
of his statutory duties o be review muse oi
discrevion. - T

it dees not necas
separaticn of powers &
lancuage to be censtru

K
o3
w8

5]
-
Il

President. Ancther AP ruct
and Audubon Socie ed &
i Cix
57 (<
stad da che
<y caci te the
ts ing cf the
ic on govermmnent
24 o Presidant
T cns. The

el

el

ot (b

at 1 n.l. DGJ-VP-00048
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Franklin considered the cuestion of whether the
Eresident was an "agency" within the meaning of thes
APA. The Court determined he was not based on the
textual silence of the statute and the {ourt's "respect
for separation of powers.®

8y contrast, che question here is whether the
President, like all other government officials and
everyong else, is a “person” (specifically an
"interested person®) within s C. 8§
357{d) (1], which simg z e in
the deliberations of wold
that he is and thac
president ... be subjac:
prohibit of
384 T.2d at exrouss the
argument U

construction
the statute's
1648 {1397}
mean that the branches ' o fal ¢ Yy in, or no
controul over the acts of g

471 .

507 whi ident Zrom

Ce. 1638,

oorog om0
S om0

¥ We have specifically asked the Vi sident’s attorneys
to provide ug with their viaws concernis effect of Portland
Iudubor Society on the argument that sec 6§07 does not apply

te the Vice President.

® No allegation has been made, nor have we discovered any
evidenca, that the Vice Presidenr "received" any centributions of
"hard” or “soft® mor in federal office space.
lard" or “so noney fede jof DOJ-VP 00050
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political activities of federal employees.” OPM defines
"splicit® as "to request expressly of another person that he or
she contribute something to a candidate, a campaign, a political
party, or partisan political group." 5 U.$.C. § 734.101.%

As detailed abcve, th

that the Vice President s money feor the DNC from

various individuals during White House Ifundraising telephone
calls, within the plain mear that t2rm and within the

meaning of OPM's analogous regulatory definition.

C. "Contyribution® within the meaning cf ths FECA

Section 301(8] of the
cift, subscriptiecn, loan,
ling of value made by
ugneing any elsctica

4311(8) ¢

S

SEVNA NI

¥ 0pM has stated thaz "dogs nob viaw
407} as a source ¢of author
political activities cf Fe
17432 (1984) . Hcwever, O
statute which is "related
partisan political aetivi
GFM's views on the meanin

e not cefined In
ng Howevar, Ing
L ributions,* as
T.s. noT
ague on intelligence!
vogu differ as to its
on ... Sres =0, 835 F.2d
{7ch Cir, 1530; 377 U.S.
(2984)), zavid (1582} .
* secticn
definition of
where, as hers,
oot told and di
depesited into

coatribution in
federal eleczion, it could be arcued that a section 607 violation
requires a meeting of the minds between the soliciter and the
rrosmective doneor. That is, if z donor does not intend that his
ar her gift will be used to influence Ifederal elections, it may
e that the solicitor's knowledge and intent that this will be
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t this conclusion is subject to dispute, we see no
eaching any other conclusion under the law.

suggest tha
r T

basis fo

The evidence discovered to date indicates that, in at least
two instances, the donations sepnt to the DNC by p eomle whc had
been solicited by Vice President Gore were split bhetween DNC
money and scoft money acccunts. In addition, as
there is at least some evidence from which it ¢

the Vice 9rns:denb was Zamiliar wﬁtn 5}

i)

hard
ekallea cbOVS,

*ndicated
*o tﬁ,

t may not be
f{ section 607.
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‘n:‘*but¢on, wnuq incorporated
ion 607 does appear to impose a doud
~hus, a third possible construction is
that the solicitor intend to solicit donatio
will intend to influence a federal election. However, if,
through misunderstanding or lack of communication, the donor
lacks that intent, or if the donor refuses to make a hard money
contribution, it should not desfeat the potential application of

section £07. DOJ-VP-00052
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However, we also have received some testimonial and
documentary evidence which tends to negate the inference that the
Vice President may have known that portions of the donations he
solicited would be depasited inte hard money accounts,

At this point in the investiga:*om, whex
permitced to take inte account the Vice Presi
mingd, we believe the fact that rortions of at
solicitsd by the Vice President were deposited

itutes sufficient evidence to wa
during a ninety-day investigatior

o
dent's state of

st two donations
into hard money
rant furcher

D. "In any rpom or build

ding cocupied
in _the discharge of off

igial Suxies’®

st
T cuT
ol ¢ L
it Pre
‘T rge
du gal
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However v difficult
secuion 807 4 st
seczion 6907, te

che federal
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s

ansion. although not
arsas formal Wy given over to
o areas used for ceremonial
reasonably be seen to fall
statute.

vare s

spied Tin is

5, iv ¥ s a haven . .
crece p residence area
a m

towever, there iz no evidence that any of the CEleph01e ca‘ls in
stion were made anywners but in the Vice President
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is occurring. The case which is most relevant to the analysis of
this gquestion is United States v, Thaver, 209 U.S. 39 (1508), one
of the very few reported cases involving a prosecution under
section 607, and provided as an attachment to this memorandum
because of its importance to our decision in this case.

Thaver invelved a prosscution under a priox version of
section 607 of a private individual who mailed contribution
solicitaticns to federal employees working in a federal building.
The defendant argued that the act of "solicitation” was complete
at the time he too!: his last step in furtherance of the goal,
that is, when he ~ut the ! legzers in the mail;
therzfore, he argued, the ication in a room or
buildine oceupied in the &7 .
be established.

SCnEY
Supreme Cou

+]
3 b
®

isuin aring
sendin er.
citation does
not reguire personal noisg
narrowed to whether ok plac

in the building or cutside.

The solicitaticn was made at some e, somewhere.

The ¢ determines the place. IL was complets
when
let
wou
{ul zr had entersd the
off = but, when ad,
the case was not aflsczed by the na ended
means by which it was pue rson
a2ddressed. . .

can
hi v or
o 3
oy oty

“lalp nis
solicitazion was made not T was made,
but where it was received, 1
puildings.” Quinn, gupra. Quinn thus is a

violation of section 607 occurs only if the person being i
solicited is located in the federal room or building in question.
it has alsoc been reported that the Senate Ethics Manual gives the
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same reading to Thaver,™ and expresses the view that Senators
may make fundraising calls from their offices. In addition, a
recent column by law professor Charles Tiefer, who served in the
Senate and House counsels! offices from 1979 to 19385, states that
during his tenure as congressional counssl, he consistently
advised Members that such calls were not a violation of law.
Charles Tiefer, Gore's Phone Callg: Alreadv Cleared, Los Angeles
Times, September 23, 1897, at B7.

There clearly is a strong argument to

e made that section
607 does nct apply to the Vice Prasident's calls, based on
Thaver’s seemingly uﬂechﬂvoca§ statement a solicitation

oceurs where it is received, and is thus aonlicable o
solicitatiens received inside che federal Thisg
argument is further reinforced by the
discussed in more dstail below, which
prancipal purpose of the Zandleton Act
employvess from shakedewns for political

clear L“at the

Nevertheless thers is substantial room o dispute this
conclusion, based on the specifie facts cf ver and an argument
that so broad a reading of its statement about where a
solicitation occuxs takes the statsment oub oﬁ conteaxt., It
should be kept in mind that Thayer invelved facts that are the
reverse of those in issue hers; thers was & solicitation
originating outeide the fsderal workspacs Zlrected inside.
Thaver's holding is that the statute re s such solicitations;
it nowhere explicitly scates that secti o7 dees pob reach the
reverse, wherein a solicitation originaz le the workspace,
bur is directed and received cutside.

() L

Thaver could be further limited I
civation in that case involved a
and thus involved a separation not
e between the “speaking’ and the 'he the
sglicivation; the opinion‘s focus on the of the oifense
suggests that this was imporzang to the Ceurt. Thus, Thaver
arcﬂ=ﬂ‘y ig limited to i when a solicitation
; & by latter, the of e whan the sender
'es the letter, co be viewed as
ring in the room whers tbat happen iven this reading,

that the
t through the
space but of

v ow

% We are seeking to obtain a copy =f 3!
oeker relevant analyses fvom the Long*=ss Lo
-

issue, given the imporcvance of fund:aising tc every Member of
Congress.

$ In a 1978 letter, then-Assistant Attorney General Patricia
M. Wald implicitly called into question the continuing viability
2f Thaver to the exzent that decision can he viewsd as holding
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the logic of Thayer may be inapplicable to a sclicitation made in
the course of a live telephone conversation. In a telephonic
scenaric, the solicitation is made and received simultanecusly.
Thus, the offense may be viewed as immediately complete inasmuch
as there is no chance that the solicitation will be "miscarried."
Under this theory, if the solicitor is in a federal office at the

time he participates in such a telephons conversation, he or she
would violate the statute.®

that z person who prepares solicitation letters in a federal
<o ce and subsequently send: :hem to private citizens does not
violate section 607:

ection 607} would reach the usa
, inciuding the cilices of a
tates Senator, oo mount direct mail
iration of campaign contributicn

to private addresses. . ..

s sent exciusively

Although ... thers has to date not been any
reported judicial decision specifically holding that
[section 607] applies to the use of Fed

al office
space to dispatch political solicitations by maill, we
believe that cur con szatute is
supported by its text :d would be upheid
judicially should the ated. In i
regard, we do not be which
policical contributicns ar

e tocay gives ri
to a situation where = act of ccc
exclusively at the whers for

Zunds is received. the context oI
Section [607] which on the Federal
the location where a "solicitation" takes
feel that the preparatiocn of a dirscc

from a Federal offilice would also const

"solicization® within irs scope.

nin

Tatute such as
character of
\

ter from Assistant Atiorney Gere
Legislative Affairs, $.S5. Departm
Mark O. Hatfield, Feb. 24, 1378, at
Lecrer®].

¥ In its rescent analysis of section 607, the Congressicnal
Ressarch Service recognizes than tl interpreration of avexr
"might have the anomaly of prohibiting telephome solicitations
from federal buildings where one reaches the party at the other
end, but not ... where a message 1s left on an answering machine
to be received at a later time.® Congressional Research Service,
Memorandum (Mar. 6, 19%7), at 7 n.26 (hereinafter, "CRS
analysis"]. Other anomzliss would also be created; for instance,
it would appear that e-mail messages would not violate the law,
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although there apparently has never been a prosecution under
section 607 in a case involving a solicitation directed outside
the federal workspace,* we have found no indication in our £iles
that a section 607 case has ever been declined on the legal
ground that the statute is not intended to cover solicitations

at.least unless the receiving party were cu-line and read the
message as it was sent.

We suggest that whatever the importance of
the Supreme Court of 1508, Thaver should neor De read so as to
mandate a reading of a criminal statute that would ¢reate such
absurd results. t is our view that either Thaver means that
section 6§07 is pnly wvioclated when a on is directed to

a golicitacl
an irdividual inside che fz2d eral workspace, or that it says only
e regardless of

time and space to

that such a solicitaction
the locaticn of the soli
opposite. Which is the

by the

expresse

4 According to the CRS Analysis,

There is no indicatior

n from reported ca of
Department of Justice aCEZlnl on the statute that
there has ever been en the

e atute, in the
more than 100 years of -_s eyls enc .
as to sucgest an lnterpret
o solicitations made
Zoderal

at 7; sgs
A 1995 news article i
raising effo Ts in connect
that he had made such soli

fund-
suggests

The senator
dialing for cath
nlb mobile phone;
is Senate office.

.- I do it wherever I am," "I can use
a credit card .. As long as I pay the calls, I
can make calls wherever I want to cal

Earwood, Cash Machine: Candidate Phil Gramm Rarelv Skivs a Chance
to Raise More Money, Wall Street Journal, Feb. 17, 1585, at Al.
The pPublic Integrity Section did not open a matter on the basis
of Senator Cramm's implicit admission, deferring instead to the
Senace Ethics Committee, which reportedly declined to take action
against Gramm because he later denied that he had made such

calls. DOJ-VP-00057
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made from federal property to prospective donors not on federal
property. In fact, as noted above, the Department arguably has
articulated the view that section 507 may be applied to such
situations. See note 43, supra (quoting Hatfield Letter) .®

We view this issuve as difficult and unsettled, and believe
thac further exploration of the legal issue is required. 1In
light of the extremely short pericd of time available during the
initial inquiry, it is our view that this question should be
?urthe? researched and analyzed in the course cf z preliminary
investigaticon.

E. "By_any werson mentioned in section 503"

In order for section 8§07 -2 be vi

or bullding in cuestion must be ncoupi
official duties "by any person men

o

13

mer

fort, or
s paxt of

o
OO
30

S
(7R

LR EREN

CRS Analysis at 7.

It then guctes the portion of our electicn
law marual which states that *[p]lrosecutable violations cf
section €07 may arise fr imitationsg that can be
characterized as ‘shakedowns' of feder T U.g.
Department of Jv - federa: Prosec Cifezrses

&8 (sth ed. Can.

To the extent this implie
technical 607 violations wherse ¢ 0
received by prospective donors non pr nc er
it is unclear whether suchk a practice would censtitute an
“established policlyl of the Departmant of Justice with respect

to the conduct of criminal investigations® with which “"the
Attorney General shall comply” in determining "whether reasonable
grounds exist to warrant further investigation." 28 U.S.C.

§ 5921{c){1). The Appellate Section of the Criminal Division is
in the process of analyzing this guestion, which becomes relevant
only once a preliminary investigation is triggered.
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{a) It shall be unlawful for an officer or employee oZ
the United States or any department or agency thereof,
or a person receiving any salary or compensation for
service from money derived from the Treasury of the
United States, to make any contribution within the
meaning of section 301(8) of the Federal Election
Campaign Act of 1971 to any other such officer,
employee or person or to any Senator or Representative
in, or Delegate or Resident Commissioner 2o, the
Congress, if the person receiving such contribution is
the employer or emploving authority of the person
making the contribution., Any person who viclates :this
section shall be fined under this title cr lmprisconed
not more than three years, or bo

Two issues are ral
oresident a "pers
secticn 607 be re
sgiicitation be a

1. Is the Vice President a "person
mentioned in 18 U.S.C, § 60327

The language contained in section 8§93 can be interpreted in
several ways. On the one hand, the Vice mt could be

e 2ra

thought of as an "officer ... of th s" for purposes
of making or recelving contributions pro section 503,
On the other hand, Cong i otog er ... of the
United States® senss o
denominate persons app ad cf
departments he ... Vice
Fresident." OL ced Stzies ¥
Germaine, 89 U.S -

The 1882
at section 03 conta g 5 to whether
Congress intended to resident i Vice Presicdent

<
bill whic
Calendar. Aancd
this stactement that in the draft ol )
the purpose of the Committee to create any implxca;zon
as to the right of the legislative power to restrain
the President in regard to the matters in question.
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14 Cong. Rec. 600 {(1882) (statement of Sen. Edmunds), guoted in

OLC Opinion at 9. Analyzing section 603's predecessor,® OLC

noted that Senator Edmunds' "obligque statement could signify that

Congress had no intent to bring the President within the scope of
{seczion 603]." OLC Opinion at 9. On the other hand, as QLC
ecognized:

Congress was particularly sensitive to the important
constitucional issue raised by any &attempt to limit the
Presidenc’'s discretion with regard to the removal of
Presidential appointees as would have been the cass
under § 3 cf the bill, the DrDhlblt‘Oﬁ on removal now
found in 18 U.S.C. § 505. Seen Edmunds’
statement has completsly ronc:ary

i
StheStl 1g that a comm 2e di 8 w cessary
since ths President ind xecutive
officexr of the Unit ce
.c*wfauec cischarge di sesn to
fall within the sco ch

OLC COpinion at $-10 (footnote omitted). Morzover, OLC

vcritical evidence suggesting that the President falls

class of persons governmed" by section §07, QLC Op;nioh at 10, in

a subseguent statement oy
predecessor, which also ap
the United States":

egarding section 606's
or emploveies] of

o

{Tlhis clause, "by reason of anv v
employe{e] has given or withheld,

give or withhold, at any political
s:**cknﬂ hut On a mement's thoug:
£lict with what is univ
ef Executive T
n ¢f controlling
acgordance wi th his own political
right to do, and he could not conduct

“ In 1979, the relewvan

DO
§ §02, and ﬂ*a%*' zed sl y ¢
currentc sacrion 603. Hows £
analysisg, cthe universe of on
version of section 603 is ca

version analyzed by OLC.

0 To the extent this concern re

(o]
the President's removal power evidences an 1
the President within the scopes of the Pendleton Civil Service
Act's several provisions, an argument could be made that in t
instance the President and Vice President should be treated
differently because the Vice President has no similar removal
power under the Constitution.
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without it . . That would have forbidden, as the
draft origin ally stood by an oversmght the President
cf the United States from changing his attorney-general
from ohe party to amother, or changing a foreign
minister, or perhaps even changing a cabinet minister.
So that part is withdrawn, and it now only forbids
employe[els collecting from each other, and forbids
persons ¢goling into the Government roows and offices and
there collecting woney for pelitical purposes. That is
clearly a thing we have a right te do. Then it forbids
degrading or discharging a man for giving or not giving
money. ALl three of these things are c*early within
our legitimate function.

Rec. §22 ({1882) (st
ion at 10-11. OLC ¢

tor 1 ded the
ano ol rs* govar
2 wing the § 606 to
limit its swesping bar on remcval in essence
would simply be political affiliation as evidenced by
an officer’s past voting reccrd, Law*av ,eft untouched
the prohibition on removal £ fail provide
political support in the form of

contributions., He thus in ]
xind of constituticnal concern which
basis for the Judiciary Committee's ea

wOﬂLa-ufﬁ of the Pen"

; [}
be cited in suppor ! i - zhe Presiden
come wx“ﬁln the class of » : 2 in that

n*ovxs*o“," the "HﬁtLEY view . that the President does,
i texns of {secticn £€03]." OLC Opinion at
13. Such a conclusion prasumably would apply to the Vice
?resident as well. See OLC Opinion at

OLC éid not analyre additional 1 N : tion €03 which
arguably leads to the conclusion : :ident is
*mencioned! in that statete, name son receiving
any salary or compensation for se erived Ixrom
whe Treasury of the United States 3. Ths plain
language cf this provision arguably would Incl oth the
President and the Vige Prasident

However, in prohibiting contributions by persons receiving
any salary or compensation from the Treasury to any "such . .
perscn Qr £O any Senator or Representative in, or Delesgate or
Resident Commissioner to, the Congress,' 18 U.S.C. § 603
emphasis added), Congress arguably evidenced an intent that
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members of Congress are to be viewed as distinct from “personis]
receiving any salary or compensation for service from money
derived from the Treasury of the United States.® Since Members
of Congress, like the President and Vice President, receive
payment for service from money derived from the Treasury, the
argument could be mads that the President and Vice Fresident also
should be viewed as distinct from other "personis] receiving an
salary or compensation" from the Treasury, and that Congress's
failure to specifically include the President and Vice President
in section 603 means that they are not "mentioned" in that
statute .

Cne problem with this

a , however, that it could
lead to anomalous results, a3 Lluseraved o =t
hypothertical. If the Vi B ident is not tioned
in secticn 6§03, and he ig secretary
asks him cor her to maka ribution o
Prasident's reslection ¢ n, arguably
5§07 occurs because the s ation has
cffice occupled in the 2 ge of of
mentioned in section 603 iowever, if
{assuming for the moment he iz a " meaning
cf secticn 607} makes th GEST ofiice,

lates section 60 sec
mentioned in section §03. i rth chat
anomalous rasults seem be inevitabl o parse

o
g of section §07.

2. Dogs the targst of the
kave to be a "person me
§03" for the statute to

It has been suggested that section 537 is aimed at

protect [ing]l the inte w who work
in Fedaral buildi
emplover. T
not prosecuted Sa
admitted wmore than
solicitations frowm
Gramm borh soli
smployees.

thaixr

! Bur see Hatfield Letter at § (noting that section 603's
predecessor "encompassas ‘all officers or employees of the United
States who are paid from the United States Treasury, including
Members of Congress and employees of the Legislactive Branch").
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Quinn, supra. In essence, Quinn is necessarily arguing that the
statutery language should be construed to require that the target
of the sclicitation ke a "persor mentioned in section 603,"%

Quinn's argument derives from the recognition that Congress
passeq the Pendleton reforws in response to the "problem of
"political assessments’ -- the demand for and collection from
government employees of a percentage of their salary to support
the reigning political party and its campalgn activities." QLC
Cpinion at 7. However, while political assesshents may have been
the impetus for the legislation, Congress 4LC not expressly limit
section €07's coverage to scliclitations cf eral employees. As
OLC noted in 1979,

the wider sweep of the provision,
solicitations on federal premises,
‘nvolving two pri :
tempt by Cszgres~
government property. sxplained as an
{e rt} to ramove on government
employees resulting fro ence of solicitors cn
the premises.

[y

OLC Opinion at 21. Moreover, as OLC
*unqualified statutory language ..
{gecrion 607]'s companion provisions,
require that the person solicited be a employee. It is
therefore reasonable to assume that the cholgs not similarly to
limit [section §07] was a deliberate one.” OLC Opinion at 21—22.

section 607's
ked contrast to
ch expressly

n additien, it

amended section 507's
secope in this regard
claim it has today:

K¥hoever, in ied in the
discharge of official & mentioned in
section 02 [now section or inm any
navy yard, fort, or arsenal aives any
contribution of monev or cthe va for any
political purposs from anv such shall be fined
net more tian $%,000 or imprison : more than three
years, ©x both.

2 1n the context presented by the zllegations relating to
Vice President Gore, this question is clusely related to the
question of whether the person solicited must be physically )
present in a federal room or building while the solicitation is
occurring. Sge part D gupra.
- ® DOJ-VP-00063
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62 Stat. 722 {emphasis added).®

However, the language underscored above was. deleted just
three years later with no substantive explanation. Sge S. Rep.
No. 1020, 82d Cong., lst Sess. (1951), reprirted in 1951
U.S.C.C.A.N. 2578, 2584. As QLC noted in 1979:

Congress's determination that repeal of the 1948
amendment was necessary suggests that the 1348 change
had either errcneocusly gone too far in its attempt to
ciarify existing law by narrowing the class of
potential solicitation targets, oxr that Congress
intended to broaden the application of (section 607 to
include more than these persons menticned in (section
§03's predecessor]. In either event, tiils recent
e

history of congressicnal amendment can D
~~nfirm the view tha:t solicitations oI »

s
fall within the scope of (section €07].

QLC in
its
F. Summary of Legal Analysis

Ag set out above, t e are numerous extremely difficult
legal issues that arise er section 607. Sasveral of these
mandatve further research & analysis. I arc 1 we are

troubled by the legal iss
solicitations that aze re

51

Although secti
explicicly limited its ¢
menzioned in section 603

f persons

IS decess ative history
of the 1948 amencment i s that was intended
merely "to make it clear ] not embracs
state employees in its provisions ( ding that] [(slome
Federal agencies are locat 1 occupied by State
employess." H.R. Rep. No. Sess. ASL (1947).

# SZowever, OLG neced that, in 1974, =he Watergate Special

Svosecution Force argued that solicitations of private persons do
net violate the statute, and that ths Criminal Division then took

the opposite view. OLC Cpinjon at 22. In 1977, Agsistant
Attorney General Wald adopted the Criminal Division's position on
this issue in a letter to Senator Cannon: "Since this statute's

purpose is to protect the integrity of Federal office space, the
employment status of the actual solicitee and solicitor are not
material.® Letter from Assistant Attorney General Patricia M.
wald, Office of Legislative Affairs, U.8. Cepartment of Justice,
to Senator Howard W. Canpon, Oct. 21, 1877, at 4.
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We are seeking the views of the Appellate Section of the Criminal
Division to assist us in reaching conclusions on these questions.

IV. CONCLUSION

As discussed above, we have concluded that the facte
available to us constitute sufficiently specific and credible
evidence to warrant further investigation. This in tumn
satisfies the threshold standard under the Incependent Counsel
Act to trigger a preliminary investigation. Thersfore, it is our
recommendation that the Attormey General commence a preliminary
investigation into the allegations invelving Vice President Gore,
and that the Attorney Gereral so notify the Special Division of
the Court of Appeals.
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U. 5. Department of Justice

Washington, D.C. 20530

October 2, 1837

MEMORANDUM

TO: Mark M Richard
Acting Assistant Attcrney Generxal
Criminal Division

FROM: Lee J. Radek
. Chief

L Public Integrity Section
Criminal Division

SUBJECT: Position of the Office of Legal Counsel on
Legal Issues Relevant to the Independent
Counsel Matter Involving Vice President- Gore --

Criminal Division attorneys conferred with attorneys of the
Office of Legal Counsel (OLC) on October 1, 1997, to obtain OLC's
views regarding our memorandum dated September 29, 1997, which
analyzes 18 U.S.C. § 607 as applied to Vice President Gore's
alleged conduct in making fund-raising telephone calls from his
White House office.

The OLC attorneys made clear at the outset that they have
only had a few days to think about the issues presented in our
memorandum and that they have not reached a consensus among
themselves on most of the relevant issues. Thus, the OLC
attorneys indicated that they were in a position to share their
individual thoughts and concerns with us but not to articulate a
formal OLC pesition as to the various relevant issues. The
following describes the OLC attorneys! major concerns and
clarifies our views on these issues.

Proof of a "Hard Monev" Solicitation

The OLC attorneys expressed concern that our memorandum
implies a solicitation of a "hard money" contribution by
Vice President Gore could be proved entirely by the fact that
portions of at least two checks were deposited by the Democratic
National Committee (DNC) into a hard money account. ATTNY Wi E

TR 4 ndh
E;r; october 2, 1997

eco gection Chrom
ﬁ.ﬁfﬁgv} /bfféf;
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We agree that a conviction could not be obtained under
section 607 merely by establishing that the Vice President asked
donors to send checks to the DNC and that portions of those
checks subsequently were deposited into hard money accounts. We
did not mean to imply anything to the contrary in our memorandum.
The fact that portions of checks the DNC received from the
Vice President's solicitees were deposited into hard money
accounts is neither necessary, nor by itself sufficient, to prove
that the Vice President violated section 607. However, this
fact, when combined with the facts known prior to the publication
of the September 3 Washington Post story, led to the conclusion
that the Department had received sufficient information to
warrant further inquiry into whether the Vice President may have
violated section 607.

In the course of our thir

y-day initial inguiry into this

allegation, we have discovered evidence from which it can be
inferred that the Vice President may have known at the time he
made his fund-raising telephone calls that the INC needed

hard money to keep its message on the airwav Memorandum
at 15-16. In addition, one donoxr, Robert Jo ecalls that
in the course of their brief telephone conversation during which
Vice President Gore asked him to donate $30,000 to the DNC, the

£
Vice President spoke of facing a tough election and asked him to
help in getting out the Democrats’' message. See Memorandum at
10. Morecwver, investigation has verified that portions of at
least two donations resulting from the Vice President's
solicitations -- including Mr. Johnson's donation -- in fact were
deposited into DNC hard money accounts.

While the above evidence by itself would in our view be
insufficient to secure a conviction of Vice President Gore under
section 607, we are not deciding whether to indict; we are merely
recommending whether further investigaticn is warranted. The
evidence described above supports an inference -- weak as it is
-- that the Vice President may have solicited ccntributions to
benefit federal candidates. This inference leads us to conclude
that the information available to the Department at the present
time is sufficiently specific and credible as to warrant the
opening of a preliminary investigation. In this preliminary
investigation, we will continue to gather facts relevant to the
determination of whether the Vice President, while in his
White House Office, may have asked any individual to make a hard
money contribution to the DNC.

3

Constitutional Considerations and the 1575 OLC Ovpinion

The OLC attorneys expressed concern that,
1979 OLC Opinion, our memorandum does not analivze w
application of section 607 to the President would interfere with
his constitutional prerogatives.
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our analysis of the guestion whether the Vice President (as
well as the President) qualifies as "any person” under section
607 relies, in part, on a statement in OLC's 1%7% opinion that
"the prohibition in [section §07] is to be universally observed."
See Memorandum at 19 (quoting OLC Opinion at 4). The present OLC
attorneys noted that this statement is dictum, given that OLC
concluded in 1979 that section 607's predecessor did not apply to
president Carter's conduct because the meeting in question
occurred in a White House room not "occupied in the discharge of
official duties."

We understand that, within the next ten days, OLC will
explore in more depth whether se on 607 can constituticnally be
applied to the President and the Vice President. The OLC
attorneys indicated that the analysis could differ with respect
to the President and the Vice Pre T inasmuch as the Vice
President has fewer constitution functions than the
President.

Several CLC attorne
gives too much weight to
suggests thet Thever may “mean{)
violated when a solicitation is direcfed to an indi
the federal workspace.® Memorandum at 32 n.46.

We racognize in our memorandum that Thavgr "involved facts
that are the reverse of those in issue here." Memorandum at 30.
However, we continue to believe it possible -- indeed likely --
that a court anzlyzing~ section €07 would afford
considerable weight in deciding whether a fund
call originating inside a federal fice and
not located on federal property would be considered a
gclicitation "in" a federal ofIice.

The OLC attorneys suggested that further research be done
with respect to other statutes banning certain forms of
celephonic solicitation is

tgolicitation® to determine where a
considered to "occur.® We ¥
kppellate Sec n of the Cri
analyzing this issue.

that this wou

& be helpful. The
n the process of

0

1

Whether a Case Against the Vice Presidant Wou
Prosecutable Given the Complex Legal I P
by_the Analvsis of Section €07

The OLC attorneys suggested that, 3
complexities presented by our analysis o 1 f section
607, we should additionally consider whether a prosecution of the
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Vice Prasident could survive a motion to dismiss on due process
or other grounds.!

Our role in the initial thirty-day period is. to determine
whether we have specific and credible information suggesting that
rhe elements of a section 607 violation may have been met. Our
understanding of the Independent Counsel Act is that, if the
answer to this question is in the affirmative, the
Attorney General should open a preliminary investigation under
the Act, unless it is otherwise apparent that the Vice President
has an absolute defense to prosecution, such as a valid claim
that the statute of limitationms has run. It is not clear to us
at the present time whether the due process concerns inherent in
a prosecuLlon of the Vigce President under section €07, if any,
are serious enough to rise to the level of providing the
Vice President with such an absolute defense to prosecution.

As noted in footnote 48
Section of the Criminal Divi
@ preliminary investigation
established policy not to pres
solicitation i
present on
$ question in the

wmemorandum, the Appellate
consider in connection with
he Department has an
hnical 607 wviolations

i by prespective
welcome OLC's

"In light of the Independent Counsel Act's provision that an
established policy of the Department may be taken into account in
the context of a preliminary rigaticn, QLT Q”estioned

whether it was appropriate for us to state at this time that we
do not intend to pursue furthsr the secbio 641 azliegation with
respect to Vice President Gore because "[f]ederai prosecution of
such a small conversion would be con:rary to established
Departmental policy." Memorandum at 2 n.1

we agree that it would ke neral
to formally Zind that further n
allegation is precluded by an Y-
Footnote ong of the Memorancuw % e do

net plan to further investigate the ¢ i o i in the
course of a preliminary investi

' In this regard, Martin Lederman of OLC noted that the

portion of our election law manual which states that

" [p] rosecutable violations of section 607 may arise from
solicitations that can be characterized as 'shakedowns' of
federal personnel,* U.$. Department of Justice, Federal
Prosecution of Election Offenses 68 (6th ed. Jan. 1935}, may
imply a belief that a prosecution in another situation, such as
that oresented hers, would not survive a dus process challenge.
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viemorandum

Subject Date

Consultation with Public Integrity October 2, 1957
To From

Lee J. Radek Dawn Johnsen

Chief Acting Assistaht Attorney
public Integrity Section General

Criminal Division Office of Legal Counsel

We have received a copy of the memorandum of
you to Mark Richard on the subject "DOS‘t‘On of
Counsel on Legal Issue. Relsvani to
involving i Gore.” 3 y expressed Lo
vou, we have ses Se*ious concerns apout this memorandum, which
T owi cdescribe below.

today’s date Zrom
the Ofiice of Legal
Counsel Matfer

provide background T
your office in its work. We
positions with respect to any
at the meeting. Despite th
paragraph, both the title of the
(and, indeed, the existence o
stated some positions to which your office
writing. Such a suggestion is inconsistent
intention and the comments actually communicate

we could
or

Seconé, o
remarks made by OLC
and ‘ncomo letely.
mistaken
mischara
during
exchange
comments were inaccq.agely
to suggest that the inaccur
further underscores the

ature of the mee:‘ng

y did the
itions” were

3

', on a2 "OS.\_L\/E e B
continue a dialogue with you and your Wawvers on
-issues. We think that comstructive cooperation is essen*
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case like this one. We trust, however, that our participation will
not again be characterized as it was in today’s memo.
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Page 2

Subject: Allegations Concerning President of
the United States William Jefferson
Clinton Under the Independent
Counsel Act.

(DNC), and implied that those calls might
have been placed from the Oval Office. This
inquiry was opened because it thus appeared
that a source in a position to have knowledge
of the facts had testified under ocath that
the President potentially viclated a federal
criminal statute.

Several unresolved factual issues prevent us
from concluding wi che information we
S0 constitute
ground 1 ation. Fox that

[AEETINE TS

1

O o -

RECOMMENDATION: 1 racommend that you s
(Attachment A) ! e Special Division
of the Court of the triggering of
a or inary 1
APPROVE urring Compenents:
None
DISAPPROVE: Neonceoncurring Components:
None
OTHER:

Attachments
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U. S. Department of Justice

Washington, D.C. 20530

EXHIBIT
—_

MEMORANDUM

TO: Mark M Richard
Acting Assistant Attorney General
Criminal Division -

FROM: Lee. J. Radek
Chief
Public Integrity Section
Criminal Division

SUBJECT: Independent Counsel Matter: President of the
United States William Jefferson Clinton

As you know, the Public Integrity Section was directed to
conduct an initial inquiry into whether the President of the
United States, William Jefferson Clinton, a covered perscn under
the Independent Counsel Reauthorization Act of 1994 (the act),
28 U.S.C. §§ 591-599, may have solicited campaign contributions
in the Oval Office, or other workspace in the White House, in
potential violation of 18 U.S.C. § 607. As explained below, we
believe that unresolved factual issues warrxant the initiation of
a preliminary investigation pursuant to the Act.

The Attorney General must reach her decision on this matter
no later than October 15, 1997, 30 days after the Department of
Justice became aware of the information involving the President.
See 28 U.S.C. § 591{d) (2). We have attached the necessary
paperwork to be filed with the Special Division of the Court of
Appeals (Attachment A), should the Attorney General decide that
further investigation is warranted in this matter. Should she
decide that no further investigation is warranted, no paperwork
is required.

I. INTRODUCTION AND STUMMARY

The Public Integrity Section was asked to conduct this 30-
day inquiry following a published account of testimony given
before the Senate Committee on Governmental Affairs by former
White House Deputy Chief of Staff Harold M. Ickes. This article,
published on September 14, 1997, titled "Aide Said He Prodded
President to Complete Fund-Raising Calls," stated that Ickes had
testified that on occasion the President had made fund-raising

LIR e lm DOJ-P-00341
Typed: 10/14/97 ACTS#: Atty
Records Sec. Chron. Names
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calls on behalf of the Democratic National Committee (DNC), and
implied that those calls might have been placed from the Oval
Office. This inguiry was opened because it thus appeared that a
source in a position to have knowledge of the facts had testified
under oath that the President could have potentially violated a
federal criminal statute. See 18 U.S.C. § 607, -

As. you know, under the Independent Counsel Act, the

- Department of Justice has 30 days in which to determine whether
information suggesting that a covered person may have committed a
crime warrants a preliminary investigation. 28 U.S.C. § 591(d).
Under the Act, the Attorney General is required to conduct a
preliminary investigation whenever she receives information
sufficient to constitute grounds to investigate whether any
covered person may have violated any federal criminal law. 1In
making that determination, the Attorney General may consider only
the specificity of the information received and the credibility
of the source of the information, and may not consider the issue
of intent. Thirty days are now nearly elapsed, and due to the
scope of the investigation required, the unavailability of
witnesses, and the complexities of the legal issues presented, we
are unable to determine the specificity and credibility of the
information we now have. We therefore recommend that a
preliminary investigation is necessary o regolve these issues.

As we discussed in our previous memorandum to you concerning
gsimilar allegations against the Vice President, this matter
raises a number of extremely complex legal issues involving the
scope and applicability of the relevant criminal statute,

18 U.5.C. § 607, to the alleged fund-raising telephone calls.
These issues continue to be under intense study by several
comporents of the Department.' We therefore have focused our
factfinding effort in this initial inquiry on the two key issues
under section 607 that have been resolved: that a violation undexr
section 607 oscurs only if the solicitation is for hard money and
if it occurs in the nonresidential areas of the White House.

at this stage of our investigation, several unresolved
factual issues prevent us from concluding at this time whether
the information we have received is sufficient to constitute
grounds for further investigation. For that reason, we believe
that further investigation and, accordingly, the initiation of a
preliminary investigation, are warranted here. .

! As part of our continuing investigation into the Vice
pPresident’'s fund-raising calls, we are undertaking to resolve
those legal issues to the maximum extent possible, and we
anticipate that the analysis and conclusions ultimately reached
in that matter will govern this matter as well.

DOJ-P-00342
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rirst, it now appearg that at least one donor, John
Torkelson, whose name appears on a so-called Presidential call
sheet, acknowledges having received a telephone call from the
president that could possibly be construed as a solicitation for
a hard woney contributicn. Although the donor asserts that he
was never solicited for a campaign contribution during the call,
his recollection of the President asking him for his continued
"support” in the centext of a conversation concerning the
upcoming congressional elections could possibly be construed as a
solicitation within the meaning of section 607. Further factual
exploration of the nature, circumstances, and location of that
¢all will enable us to determine whether it may fall within the
prohibition of the statute. .

second, as of October 14, 1997, interviews of seven
prospective donors -- at least two of whom made hard money
contributions to the DNC -~ have yet to be completed.

Third, it is appropriate to interview the President in
connection with this matter. The President’s attoxneys have
indicated the President’s willingness to be interviewed, but,
because of scheduling conflicts, this could not be accomplished
prior to the expiration of the 30-day period.

Fourth, and finally, we believe that our conclusion would he
more complete with a fuller understanding of the White House
telephone system and its ability to reproduce call detail for
telephones in the White House complex. This is especially
significant to determining where within the White House complex
the President was located at the time he placed the call to the
donor referred to in the first factual issue above. The recoxrds
available at this time do not list that call, and it is unclear
whether any available records might. .

It bears emphasizing that at this time our investigation has
revealed very little evidence that the President may have
viclated section 607. Indeed, until the discovery of the
interview report of Mr. Torkelson om Friday, it was ocur belief
that we would likely be able to close this matter this week based
on a lack of factual support for the allegation. First, based on
the FBI's own interview of Harold Ickes as well as a thorough
review of Ickes’ Senate deposition transcript, we have ccncluded
that Ickes’ statements and testimony do not amount to specific

! 1n this regard, the President’s lawyers have submitted an
affidavit by the President in which, among other things, the
president states he does not recall having made any campaign
contribution solicitation telephone calls since becoming-
president. Inasmuch as this affidavit does not answer all of the
questions that would be asked in an interview, it may not obviate
the need for a further interview of the President in this matter.

DOJ-P-00343
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information that a violation under section 887 may have occurred.
decond, aside from Mr. Torkelson, no donor interviewed to date
whose name appears on a DNC call sheet or similar document
recalls having been solicited by the President for a hard money
contribution as required under the statute. Finally, only
limited inculpatory inferences can be drawn from the documents
and other records, and even interpreted in the light most
suggestive of the President’s gquilt, the documents themselves are
not sufficiently specific to lead one to believe that section 607
may have been violated.

II. I8 THERE SPECIFIC INFORMATION FROM A CREDIBLE
SOURCE THAT THE PRESIDENT MAY HAVE
VIOLATED FEDERAL CRIMINAT LAW?

A. The Statute

As we stated above, the relevant criminal statute --
18 U.S.C. § 607 -- raises a number of extremely complex legal
issues in relation to its application te the facts at hand. all
of these issues have been raised, but by no means resolved, in
our rscent memorandum to you concerning the related fund-raising
allegations against the Vice President. We attempt no further
analysis of the statute herxe, and instead simply adopt the
analysis from our earlier memorandum and assume for purposes of
this analysis that section 607 would cover any telephone call to
any person, anywhere, by which the President solicited a
contribution of federal funds ("hard money”) during a call placed
from any of the non-residential areas of the White House.

In relevant part, section 6§07 provides as. follows: . ..

(a) It shall be unlawful for any person to
solicit or receive any contribution within the meaning
of section 301(8) of the Federal Election Campaign Act
of 1971 in any room or building occupied in the
discharge of cofficial duties by any person mentiocned in
section 603, or in any navy yard, fort, or arsenal.

Any person who violates this section shall be fined
under this title or imprisoned not more than three
years, or both.

The elements of this statute seem deceptively straightforward: in
order to make out a viclation of gection 607, the government must
establish that: {1) “any person,” (2) solicited or received, (3)
any "contribution” within the meaning of section 301(8} of the
Federal Election Campaign Act of 1971 (i.e., any "gift . . . made
by any person for the purpose of influencing any election for
federal office"}, (4) in any room or building occupied in the
discharge of official duties, (5) by any person mentioned in

18 U.S.C. § 603.

DOJ-P-00344
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As we pointed out in our recent memorandum concerning the
Vice President, in the context of the facts at hand, this statute
raises numerous complex issues of statutory construction for
which there is no undisputed answer, such as {1] whether Congress
intended the President, in light of his unique constitutional
responsibilities, to be included as "any person’ within the
meaning of the statute; {2) whether a sclicitation over the phone
occurs "in" the room or building in which the solicitor is
located, or where the prospective donor is located, or both;
(3) whether the purely residential areas of the White House are
occupied "in the discharge of official duties"; (4) whether the
President is a "person mentioned in section 603"; and (5) whether
the statute only applies if the target of the solicitation is a
federal government employee.

Some of these issues were addressed in a 1979 Office of
Legal Counsel Memorandum analyzing the predecessor statute to
section 607 in the context of political activities engaged in by
president Carter at the White House. Sege Memorandum for Philip
Heymann, Assistant Attorney General, Criminal Division, from
Larry A. Hammond, Acting Assistant Attorney General, Office of
Legal Counsel (1979} [(hereinafter, "OLC Opinion®]. We view that
opinion as governing our analysis here, such that to the extent
it addressed an issue, we apply the same conclusion reached by
OLC. Thus, consistent with the OLC Opinion, we conclude the
following: {1} that the President is included within the meaning
of the phrase "any pérson” as set forth in section 607; (2) that
the prohibition of the statute would not cover conduct taking
place within the purely private, residential portions of the
White House; (3) that the President is a "person mentioned in
section 603"; and (4) that section 607's prohibition applies to
solicitations of private citizens as well as government
emplovees.

At this time, our legal research has not definitively
resolved the i‘ssue of whether a telephone sclicitation can be
deemed to have occurred "in” the room or building in which the
solicitor is located. Fox purposes of this analysis, therefore,
we assume that a telephone solicitation could be deemed to have
occurred "in" both the location of the caller and the location
where the call was received. In sum, we assume for purposes of
our analysis here that section 607 would cover any telephone call
placed from any of the nonresidential areas of the White House to
any person, anywhere, by which the President solicited a donation
to be made for the purpose of influencing any election for
federal office.

DOJ-P-00345
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B. Ihe Facts

1. The Allegation

The allegation that precipitated this 30-day inguiry
was a newspaper account of the sworn deposition of former Deputy
Chief of Staff Harold M. Ickes in the Special Investigation of
the. Senate Committee on Governmental Affairs. On September 14,
1997, the New York Times zeported in an article titled "aide Says
He Prodded President to Complete Fund-Raising Calls" that Ickes
had testified that he had pressed the President to make fund-
raising calls from the White House on behalf of the Democratic
National Committee, that on occasion he was "fortunate enough to
find ocut that [the President] had, in fact, made a phone call.”
Furthermore, the article reported Ickes as stating that he
consulted White House Counsel Lloyd Cutler, who had said that the
President could make calls from the Oval Cffice. Based on these
statements in the article, the Attorney General concluded that
further exploration of the facts in the context of a 30-day
inquiry was warranted to determine if the President may have
violated section 607 by expressly soliciting hard money from the
Oval Office in these fund-raising calls.

2. Scope of the Investigation

The thrust of the investigation has been to determine
whether the President did.in fact make any fund-raising calls on
behalf of the DNC, and if so, determine whethexr any such calls
may have potentially vieolated section 607 because hard money was
expressly solicited in a phone call placed from a nonresidential
area of the White House. To this end, we undertook to identify
from White House, DNC, and Clinton-Gore Reelection Committee
records the universe of potential donors the President might have
been asked to call as part of this telephone sclicitation -
initiative.

Several undated documents list potential donors whom the
President could contact. There are alsc a number of so-called
"call sheets" or call memoranda identifying specific donor calls
to be made during the time periods October 1994 (two distinct
sets); November-Decewber 1995; and February-March 1998. 1In
total, these documents resulted in the identification of €8
specific potential donors who might have been solicited over the
telephone by the President.

With this information, we have undertaken to interview each
of these potential donors regarding any fund-raising contact they
might have had with the President. In addition, we have
undertaken to interview all relevant White House and DNC
personnel who could potentially provide information concerning
the President’s participation in the DNC's telephone fund-raising
initiative. We have sought any information suggesting that the
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president may have actually made any of the intended fund-raising
calls on behalf of the DNC. Thus, with respect to White House
personnel, we endeavored to interview anybody by or through whom
any request of the President to make such calls would have been
made and anybody who might actually have been privy to the
placing of any such phone calls. We also sought to identify any
relevant documents either corroborating or disproving that such
calls were made, such as long distance telephone toll records for
the White House, White House operator diaries of long distance
calls, and records of scheduling requests and the President’s
annotated daily schedule. With respect to DNC personnel, our
interviews sought to develop evidence that the President had made
any of the requested calls. We also requested from the DNC
documents that might reflect that calls had been made,
particularly as some of the call sheets make clear that status
reports on the progress of the fund-raising initiative were
contemplated as was some form of DNC follow-up.

3. Harold M, Ickes

As recounted above, it appeared based on the New York Times
article that Ickes had testified in his June 26-27, 1997, Senate
deposition to having learned at some point that the President had
in fact made fund-raising calls. The article also strongly
implied that those calls had been made from the Oval Office.

Read in context, however, Ickes' testimony was considerably
vaguer than the Times article suggested on the issue of whether
any calls had actually been made. Further, Ickes neither stated
nor implied in his depositicn that any such calls had been made
from the Oval Office.

Indeed, upon being shown a memorandum and DNC call sheets
from November 1995, Ickes testified, "my recollection is that I
don’t think he [the President] made one of these phone calls.'
Ickes admitted that he had asked the President to make the calls
and that he believed the President intended to make the calls,
but that, "I think in this instance -- I don’'t kpoow as & fact -~
I don’t think he made one of them." It was in this context that
the following exchange took place:

Ickes: "[pluite frankly, I think it’s fair to say, he
made few, if any, of the phone calls in '95 and
'96, and as I said before, I think in my three
years there, I only asked him to make phone calls,
two, three, maybe four times at the most.”

Counsel: "Did you receive feedback from any of those times
that he had made telephone calls?”

DOJ-P-00347
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Ickes: "Yeah, when I was fortunate enough to find out
that he had, in fact, made a phone call.

Counsel: "8o¢, in the first instance, you would look at the
list that went in to make sure that the people
were appropriate people to call, and then, if the
President said he did call, you would contact
{Marvin] Rosen to make sure there was some follow-
up so you could actually get the money.”

Ickes: "Yes. There wasn’'t much of the latter.”

As this context shows, Ickes testimony was considerably wmore
tentative than the New York Times story suggested, inasmuch as
the premise assumed in the question (that the President had made
telephone calls) had just been denied by the witness ("I don’t
think he made one of them"; "few, if any”).

During his deposition, Ickes was also shown call sheets from
the February 1996 time frame. These were the only other call
sheets shown to Ickes during his June deposition. Upon examining
these call sheets, Ickes testified, "I have no reccllection
whether the President made these calls or whether he made any of
them, if so, to whom he called, and if so, whether any of them
gave money as a result of the calls.” Thus, at the end of his
two-day deposition in June, Ickes had in fact not testified to
any specific recollection of the Fresident having made any fund-
raising calls on behalf of the DNC. . o o

Further, Ickes did not testify during that deposition that
White House counsel Lloyd Cutler had said that the President
could make calls from the Oval Office. Rather, Ickes testified
that axound the time that the DNC was asking the President to
make calls, Ickes had checked with one of the lawyers in the
Counsel’s office, probably Cheryl Mills, and was told that the
president could make telephone calls to solicit money and that
White House counsel preferred that any such calls be made from
the residence. Significantly, Cheryl Mills had a similax
recollection of her conversaticn with Ickes, as we learned in our
own interview of her. Ickes testified that he had no knowledge
as to which part of the White House the President had made these
calls from, if in fact they had been made at all.

Ickes was recalled by the Senate for another deposition on
September 22, 1997. At that time, he clarified his earlier
testimony in this respect:

I do not know whether the President made any phone-
calls in “95, “96. I do recall his making a small
number of telephone calls in 1994 in connection with
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the health care [szic] to raise money for the -- or to
try to raise money for a special media fund that we had
established -- or that had been established by the DNC
to support the President’s health care initiative, but
as I think I made clear in my testimony to you the
other day or however many weeks or months ago it was, I
do not know as a fact that the President made any phone
calls in ‘95 and ‘96, and my sense was that he did not.

Later in his testimony, as in his interview with us, when Ickes
was shown the 1994 call sheets, he acknowledged that these may be
the calls he remembered the President making in 1894. In our
interview, Ickes elaborated that he did not recall any of the
specific conversations and stated that the calls might not have
been solicitations at all, but could have been thank you calls.

Although Ickes identified his own handwriting appearing in
portions of the call sheets, he could not recall the
circumstances under which he had made these notatioms.’ 'In both
his deposition and his interview with us, Ickes stated that the
calls he remembers the President making in 1994 where made from
the study in the residence portion of the White House (located on
the third floor of the mansion, second floor of the residence).

’  Ickes recognized his handwriting on the October 1894 call
sheets but disclaimed any recollection of the circumstances under
which he made those notations. ©On the October 18, 19%4 sheet,
several of the names of prospective donors have check marks
beside them and several have dollar amounts written in. .

- Alongside the name John Torkelson is the handwritten notation "BC
called" and what appears to be the figures "50,000", "23", and
"25" .  Based on Torkelson’s interview, we believe that the
president did call him in this time frame, and at the time,
Torkelson had paid $50,000 of a $100,000 pledge which he -intended
to fulfill by making two additional $25,000 contributions. Other
notations -- such as "will give" and "will give no specific $" --
appear in Ickes handwriting on the October 18th call shest
alongside several names, and a natural inference one could draw
from these notes is that they were taken by Ickes
contemporanecusly with the placing of the call by the President.
On the October 21, 1994 sheet, Ickes has written "likes BC but
will not contribute to DNC" alongside the name Dennis Bakke, and
alongside the rame Alice Walton is the notation, "she called
president this week -- did BC call her back.” Again, Ickes did
net recall from where or under what circumstances he got the
information that he apparently wrote on this call sheet. Gilven
the nature of these notes, however, it seems that the more
natural inference, but by no means the only inference, is that
these notes were written in anticipation of calls being made,
rather than suggestive of calls actually having been made.

DOJ-P-00349
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In sum, Ickes’ testimony and statements alone, which is what
began this initial inquiry, do not rise to the level of a
specific and credible allegation that the President may have
violated section 6§07. First, Ickes has no specific reccllection
of the President having made any fund-raising calls at all; while
he remembered calls in 19%4, he stated that they may have been
thank-you calls. Moreover, with respect to the calls Ickes
remembers the President making, Ickes recalls they were made from
a purely private residential area within the White House mansion.

4.' The Prospective Donors

We identified a universe of 68 prospective donors from
doouments obtained from the DNC. We have endeavored to interview
all 68 persons even though it is not at all clear from the
documents that each of the documents was seen by the President or
even that all of the listed names were intended to be solicited .
by the President. As of October 14, 1997, all but seven of these
have either been interviewed personally or have given some
proffer of information through counsel. Of the seven prospective
donors outstanding, the FBI has informed us that two of those
persons gave hard money contributions to the DNC at some time
after the date on which their names appear on a document
sugcesting that they might have been called by the President.?

We know through telephone records produced by the White
Houge {(and can infer from notations on call sheets and call
memoranda) that the President placed telephone calls to at least
six prospective donors on October 18, 1994, the date of a
memorandum listing 23 total names. It appears likely that these
are the 1994 calls that Ickes remembers.

4 fThe first, Walter Kaye, appears on a November 22, 1895,
call sheet. We have no evidence that the call sheets from
November 1995 ever reached the President. Kaye's first
contribution after November 22, 1995, was a $100,000 nonfederal
contribution to the DNC on December 7, 1995. He made a $20,000
federal contribution on Bugust S, 1996.

The second hard money contributor({s), Ron and Janet Burkle,
appear on an undated list created at the DNC and headed by the
citle, "POTUS calls." That list contains 17 names, one of which
is "Burkle." From FEC records, we surmise that the list means to
refer to Ron or Janet Burkle, husband and wife. They gave
$20,000 in federal money om April 28, 1995. As far as we know,
that date does not fall within a time period during which call
sheets were being prepared, and neither of the Burkles appeared
on an October 1994 call sheet -- the one time period that we can
say with certainty the President did make calls that could be
construed as fund-raising calls.
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All six calls were from the residence. The phone records
are corroborated by the President’s annotated schedule for
October 18, 1994, which indicates that he left the Oval Office
for the residence during the time that the calls were placed.
Because these calls were from the residence, we do not view any
of these, regardless of the content of the conversations, to have
been in potential viclation of Section 607.

Although only six donors’ telephone numbers appear on the
residence phone records, it is probable that other donors from
the Octcober 18, 1934, call sheet received calls from the
President on that date., First, all six of the names known to
have been called are circled. Three cther names are also
circled: John Connelly (who adwits having received a phone call
in 1994 relating to "health care,” and whose name is accompanied
by the handwritten notation "$200,000" on the call sheet); Arthur
Coia (who, through counsel, states that he recalls once receiving
a call in 1994 relating to "health care,” and whose name is
accompanied by the handwritten notation "8¢,000" on the call
sheet); and John Torkelson (whose name is accompanied by the
handwritten notations "BC called," and "50,000 (illegible) 25
25"). A second call sheet, dated Cctober 21, 1994, omits all six
names known to have been called, plus these three additional
circled names. With one exception, every uncircled name appears
on the October 21, 1994, call sheet.’

Second, we are informed that pheones in the residence carxy
both the residence’s private 638 exchange as well as the official
White House 456 exchange. Therefore, it is possible Lo place a
call from & 638 exchange, at one moment, immediately followed by
a call from the 456 exchange all from the same telephone
equipment without leaving the residence; calls from the 456
exchange would not appear on-'the telephone documents we have been
able to obtain to date. It is alsc possible that the President
left the residence and called other donors from other locations
in the complex {or called them prior to leaving the Oval Office
for the residence).® We believe the reasonable inference from
these facts is that every person whose name 1s circled received a
telephone call, and in all likelihood received it on October 18
from the White House residence. '

* pavid Geffen, who states that he was never solicited by
the President, is not c¢ircled on the October 18 sheet and has no
handwritten notations alongside his name. Nonetheless, his name
does not appear on the October 21 call sheet ~-- the only
uncircled name that does not.

¢ This inference seems unlikely since Ickes understood that
it was preferable to make calls from the residence, and it
appears that the President actually went to the trouble of doing
so when he called several domors on the same list.
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The FBI report of interview for Torkelson gives us reason to
believe that, notwithstanding Torkelson’s assertion that he was
not "solicited" for a contribution, the context of the
conversation could be construed to contain a solicitation. In
relevant part, the report of the interview states:

Cue to the passage of time, it was difficult for
[Torkelson] to recall the President’s exact words. The
general nature of the call was that the Democrats were
in serious trouble in the upcoming House and Senate
elections. Clinton was especially worried about what
was going on in the Senate races. The Democrats were
not out of the woods yet and there was still much to be
done. Clinton thanked him for the significant
contributions he had already made to the Demccratic
Party. The President did not solicit him for any
campaign contribution during this call. Torkelson
characterized this call as a “courtesy call” similar to
those received from all politicians. Clinton briefed
him on the status of the campaign, thanked him for his
contributions and asked for his continued support. He
was not asked to make additional campaign contributions
by Clinton. The President did not mention the DNC
madia fund or media campaign during this conversation.
Torkelson had no previous knowledge of this fund or
campaign. The President did not mention his election,
re-election or support to the Administration. The main
concern expressed by Clinton was the Senate elections.

Torkelson also stated that, while he understood generally the
distinction between federal and non-federal contributions (being
a member of the Democratic Senatorial Campaign Committee (DSCC)},
he did not discuss these concepts during the conversation with
the President.

In early 1994, Torkelson had pledged $100,000 to the DNC.
Through his corporation, Torkelson had given $50,000 in soft
money to the DNC prior to the phone call from the President, thus
satisfying half of his pledge prior to the call. Again through
the corporation, he gave $25,000 more in soft money in November
1994, after the President’s call. Torkelson said that he gives
hard money from his personal account and soft money from his
corporate account. Moreover, he stated that the President’s call
did not in any way influence his decisions_about contributions to
the DNC, DSCC, or any individual campaign.’

7 Torkelson did not complete his $100,000 pledge because he
decided instead to give to the DSCC in support of the reelection
of Virginia Senator Charles Robb.
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We believe that Torkelson's statements, as reported by the
FBI, suggest that further investigation is warranted. Altﬁough
Torkelscn asserted that he was never solicited for a-campaign
contribution during the call, his recollection of the President
asking him for his continued "support” in the context of a
conversation concerning the upcoming congressional elections
could possibly be construed as & solicitation within the meaning
of section 607. Further factual exploration of the nature,
circumstances, and location of that call will enable us to
determine whether it may fall within the prohibition of the
statute. .

5. Documents

(a) The David Strauss notes. David Strauss, the Vice
president ‘s Deputy Chief of Staff, prepared notes during a
meeting in 1994 that appear to state that the President had made
fund-raising calls on behalf of the DNC. The notes reflect that
Strauss was mesting with Steve Ricchetti and Harold Ickes to
discuss the DNC’s need to raise money and the idea of doing so
through telephone calls by the Presicent, First Lady, and Vice
President. Although the notes are undated, Strauss believes the
meeting took place in late 1994, but before November, the month
in which Ricchetti left the White House. Strauss does not recall
the meeting and he could not elaborate on the notes other than
what they say, but confirms that his notes reflect the statement,
"Be made 15-20 calls -- raised $500K."

We believe the most natural inference one could draw from
this document i5 that Ickes statéd in this weeting that the
president had alrsady made 15-20 solicitation calls and had
raised $500,000 for the DNC -- depending on when the wemc was
prepared, he may have been referring to the October 18 calls
described above. Nevertheless, everything else that is reported
in the notes tends to be exculpatory.

For example, Strauss’ notes reflect the "pitch" that was to
be used in the solicitations: that the "DNC purchased $2 million
of air time for generic ads and we need to raise more money to
stay on the air." Not only does the reference to generic ads
suggest the solicitation was for soft money, but Strauss’ notes
reflect that the solicitor was expressly to suggest a "50K soft
money contribution.® Further, Strauss’ notes reflect the
statement, "make calls from residence," though he could not
recall whether this was meant as an admonition or a description
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of past practice.® In sum, although the notes tend to
corroborate the fact that the President had made some phone
calls, to the extent they can be read to reflect not only what
the Vice President should do, but also what the President has
done, they would tend te suggest that the President had not
violated section 607 in the calls he had made.

(b) The February 19%§ Call Sheets. The White House
produced to us a memorandum from Ickes to the President dated
February 7, 1996, attaching the names of ten potential donors
that the DNC believed mlght respond favorably to a call from the
president. The document is stamped with the notation, "The
Precident Has Seen," which is dated May 20, 18%6. Most donors
are identified by a separate call sheet dated February 6, 1996,
although two call sheets appear to have been.created in November
1995, 1In his cover memo, Ickes purported to provide the call
sheets at the President’s reques:.’

Two of the call sheets, those for doncrs Gail Zappa and
Arthur Goldberg, are marked with a backward check mark. None of
the remaining sheets is marked in any way. Ickes testified in
his Senate deposition that he believed the check marks to have
been made by the President, indicating that the President had
placed calls to Zappa and Goldberg. though not necessarily
indicating that a conversation actually occurred. Later, Ickes
clarified his understanding of the check marks’ significance by
stating that the marks meant at least that the President had seen
the call sheets, but not necessarily that he attempted to call
either Zappa or Goldberg.

The FBI conducted a full interview of Zappa, who stated that
she has never had a telephone conversation with the President and
that the President had never solicited any donation from her.

8 pccording to Strauss, this could either have been a
reference to where the President was making his phone calls or an
admonition to the Vice President to make his calls from his
“residence.”

* The White House typed onto the memo, as a substitute for
the President’s own handwritten note, the following
unintelligible note:

H_Ickes
At least 2 of these have cons given
It & net -- who hasn’t yet

good time to call ----

In his deposition, Ickes stated that this notation was
unintelligible to him. .
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Likewise, Goldberg stated that the President had never solicited
a contribution from him ovexr the telephone. In his affidavit,
the President stated that he believed the check warks on the call
sheets were his and that, although he does not recall placing the
marks there, he believed he would have done so either because he
thought he had recently seen these individuals or, for some other
reason, thought they had recently made contributions.

In sum, on this record, it is difficult to ascertain what
significance, if any, to attach to the existence of the check
marks. However, inasmuch as the donors themselves have denied
having been solicited by the President over the telephone, we do
not believe the documents themselves create a contrary inference
compelling enough to contradict those statements.

{c} White House telephone records. We have requested
that the White House voluntarily produce all records, including
any available call detail records, pertaining to any telephone
solicitation calls made by the President for the period October
1, 1994, through December 31, 13996. White House personnel have
explained that the White House complex is sexved by three
exchanges: 456, 395, and 638. Exchanges 456 and 395 are the
"official” phone exchanges, which can be accessed from both the
official and private areas of the White House. The primary long
distance carrier for those lines is Sprint FTS 2000; to the
extent those lines are full, any additicnal long distance calls
roll over onto AT&T lines. Exchange 638 is the private
residential exchange, for which we are told the long distance
carrier is AT&T.

We have been informed by the White House that only limited
long distance call detail records are available. First, we were
informed that call detail for the "official" exchanges was
available only. to the extent a call rolled over onto the AT&T
lines and accordingly appeared on an AT&T bill. Moreover, even
where that occurred, one would never be able to determine the
location within the complex from-which any such call was placed
because the calls as reported on the bill were broken down only
by trunk line, not individual phone extension. Second, we were
informed that call detail from the private residential exchange
was not available because long distance calls were not itemized
on the phone bills. Third, we were informed that operator
diaries of long distance calls placed by the President through
the White House operators were available, but would only include
records of long distance calls actually placed using the
assistance of an coperator.

A subsequent interview of a White House telecommunications
manager suggested that the White House had the in-house
capability to record call detail, though it was unclear -whethexr
White House staff had activated that capability. For security
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reasons, that feature is not supposed to have been activated.
The White House has indicated it will determine whether call
detail is available, but as of this date has been unable to do
so.

It was further determined that AT&T or Sprint, or both,
could themselves possibly have records of White House call
detail, and that Sprint may have provided GSA with menthly tapes
. of such detail as Sprint does for other federal agencies.. The
White House has indicated that it will cooperate in seeking any
additional records from AT&T and Sprint, and we are in the
process of determining the availability of any such records from
GSA.

In addition, it now appears that we were initially
misinformed that the monthly bills for the 638 exchange did not
include call detail; we are now told that the monthly bills for
that exchange do include call detail, but that the Usher’s Office
discards the monthly bills as they are paid. Of course we intend
to follow up on any such available records through both the White
House and AT&T. Finally, the White House has represented to us
that they have produced all responsive White House operator
diaries.

As this discussion makes apparent, we intend to use the
* additional time afforded by the initiation of a preliminary
investigation to ensure that all available records of long
distance phone calls from the White House complex have been
obtained and analyzed. ’

6. Summary of Other Interviews

(a) The White House Interviews. In an effort to
determine whether White House employees were aware of actual
fund-raising phone calls placed by the President from the White
House, the FBI interviewed the following personnel: current
Chief of Staff, Erskine Bowles; former Chief of Staff, Leon
panetta; former Deputy Chief of Staff Harcld Ickes; Assistant to
the President and Deputy Counsel Bruce Lindsey; Deputy Counsel to
the President Cheryl Mills; Counselor to the President Doug
Sosnik (formerly Political Director for the President); former
Director of Scheduling, Anne Walley Hawley; Director of
Scheduling, Stephanie Street; Deputy Assistant to the President
and Director of Oval Office Operations, Nancy Hernreich; Personal
Secretary to the President, Betty Currie; former Deputy Political
Director Karen Hancox; Presidential Aide (and annotator of the
President’s daily schedule) David Stephen Goodin; and Chief White
House Usher Gary Walters.
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In general, with the exception of Ickes, not a singls member
of the White House staff reported any knowledge -- whether
through direct observation or hearsay -- that the President had,

in fact, made fund-raising calls from the White House. Lindsey
told us that, once the issue became one of public and press
interest, the President had repeated to him what the President
had said publicly about the matter -- that he had no specific
recaollection of ever making a fund-raising call, but that he

. could not rule out the possibility that he had done so. Lindsey
informed us that the President had offered some explanation for
two call sheets from February 1896 bearing the President’s
backward check mark. Lindsey said the President, upon hearing
that some documents bore the check, stated that he did not
believe the check marks meant that he had called the donors:
instead, the President suggested that the check marks meant only
that he had seen the donors at events near the time of his review
of the call sheets in 1996 and believed either that they had
given already or were likely to give.

Several members of the staff reported that, because they
attended campaign strategy meetings with the President and Vice
president throughout 1995 and 1996, they knew about a plan for
the President and Vice President to make fund-raising calls.
Nevertheless, with respect to the President, they all reported
that they either did not know or did not believe that the
President had ultimately made these calls.'! We asked these
persons whether they had learned in the time since public and
press interest in potential Presidential calls arose that the
President had, in fact, made calls. None had learned from the
pPresident or others that calls had, in fact, been made, except to
the extent that contemporaneous documents suggested that some
calls may have been made and that Ickes had some recollection of
phone calls that had been reported in the press. Several
indicated that they recalled Ickes "grumbling" or "grousing”
sbout the fact that the President was not making calls as he had

® This account is gemerally consistent with the statements
contained in the President’s affidavit dated October 10, 1897.

" The 1994 call sheets pre-date the inception of the
weekly strategy meetings and appear to have been the idea of DNC
personnel working in conjunction with Ickes. It is clear that
the President did, in fact, place calls to donors listed on those
documents on Octcber 18, 1994 -- the date on the face of the
memorandum from Terence McAuliffe and Laura Hartigan (both then
of the DNC) to Ickes transmitting the donors’ names and phone
mumbers. Those calls that we know at this time to have been made
on October 18, 1994, were placed from a telephone in the White
House residence. We have no evidence suggesting that other White
House officials were privy to the 1994 plan for the President to
call potential domors.
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agreed. In addition, several stated that, at the time of the
plan, they never believed that the President would make the calls
-- notwithstanding the plan that he would -- becauge the
President did not like to do so.

Consistent with Ickes’ recollection that he sought some
legal guidance on whether it would be permissible for the
President to raise funds, Deputy Counsel to the President Cheryl

- Mills stated that she recalled receiving a call from Ickes in
1994 or 1995, in which Ickes inquired whether the President could
make “‘und-raising calls. Mills said that she did not surmise
from this conversation that the President would, in fact, be
asked to make calls. She told Ickes that the President was
permitted to make fund-raising calls and szid that the President
should probably do so from the residence. :

During our interview, Mills was careful to state that she
did not opine that it would be unlawful to make calls from other
lpcations within the White House. She stated that she knew at
the time of the Ickes call about the 1879 OLC memecrancum and,
therefore, understood that the residence was a clearly
permissible venue for a fund-raising solicitation. Therefore, in
response to Ickes question, she gave the "easy"' answer that the
calls should be placed from the residence. Subsequent to the
Tckes call, Mills did not render more formal legal advice;
although she has done research to determine whether places other
than the residence would be permissible, she stated that she did
not communicate the results of that research during the time
period of the Ickes call.

2 ye discussed with several persons whether they recalled
efforts by Ickes-or.others to secure time on the President’s
schedule for the purpcse of making fund-raising calls. None
recalled such a discussion. Personnel in the Counsel’s cffice
have told us that they reviewed so-called "scheduling request
forms" throughout the relevant time pericd and that no such
requests exist. The President’s schedulers told us that such
requests were genmerally required to be in writing and that they
were reviewed in scheduling meetings chaired by the Chief of
staff. We are aware, through an electronic mail message from
Karen Hancox to the Vice President’s scheduler, that such a
request was made of the Vice President in November 1895. The
schedulers also informed us that the President’s schedule
generally included approximately three to four hours of "phone
and office time.” It appears that when the President called
donors on October 18, 1994, he did so during this "phone and
office time." Therefore, the absence of & scheduling request or
an actual entry on the President’s daily schedule for "fund-
raising calls" or other such designations cannot be considered
dispositive.
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The staff, including Chief Usher Gary Walters, describe the
"residence"” as that part of the executive mansion that begins on
the second floor from the ground. They further stated that the
president’s "study” is within the residence. The only calls that
Ickes claims to racall occurred in the study, according to Ickes.
That recollection is to some extent corroborated because most of
the calls that we know to have been made were made from a
residence telephone extension.’

(b) The DNC Interviews. Inasmuch as the call gheets
originated at the DNC, we endeavored to interview any DNC
personnel connected with the creation and transmission of the
call sheets to determine what information, if any, they c¢ould
tell us about whether the President had in fact made any
telephone calls soliciting contributions of hard money.

Virtually everyone we interviewed recalled a plan for the
President to make phone call solicitations on behalf of the DNC,
but no one recalled ever gubsequently learning that the President
had in fact made such calls. For example, Richard Sullivan
remembered a plan to have the President make calls and recalled
rhat call sheets had been prepared for the President. To
sullivan’s recollection, however, the President never made any of
the calls he had been asked to make. Donald Fowler recalled that
call sheets had been prepared for both the President and the Vice
president in the late 1995/early 1996 time frame. Fowler
recalled hearing that the Vice President was making his calls,
but that the President was not.

with respect to the 1995 and 1996 call sheets, the feedback
the DNC persconnel did get concerning the President’s call sheets
suggested the President was not making calls. Jacob "Ari"
8willer, a DNC fund-raiser who participated in preparing some of
the President’s calls sheets in 1995 and 1996, recalled that the
president’s call sheets were returned to the DNC in order that
they could be regenerated for the Vice President because the
president was not making his calls. Ana Brasziel, whose immediate
supervisor at the DNC was Swiller, also recalled that the
president did not make his Zund-raising calls. Braziel was
responsible for, among other things, monitoring the progress of
the President’s calls and recording the results on a spreadsheet
listing all of the prospective doncrs. A copy of that

¥ since we are informed that even the residence telephones
contain "official" 456 lines as well as private 638 lines, we are
unable to rule out the possibility that a call at any given time
on a 638 line was followed -- by simply pushing a different
button on the same telephone -- by a call om a 456 line from the
very same telephone in the residence.
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spreadsheet produced by the DNC contains no annotations, which
Braziel indicated further suggested the President did not make
any of the calls.

III. CONCLUSION

Ag digcussed above, although we have not concluded that the
facts available to us amount to specific and credible evidence
. that the President may have violated section 607, we believe that
at this time further investigation of the allegation is
warranted. We accordingly recommend that the Attorney General
initiate a preliminary investigation in this matter and so notify
the Special Division of the Court of Appeals.

Attachments
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U: S. Department of Justice

Washingtor, D.C. 20530

November 19, 1997

TO: Mark M Richard i
Acting Deputy Attorney General N T
FROM: Charles G. LaBella " 1a CHi—
Supervising Attomey
Campaiy - Financing Task Force

SUBT: Section 607 Analysis

: L £
I have reviewed all the matenials scbomitted O)q 4.7 ¢
dand Lee Radek concemning 20 n of Se 07 to the calls made by the e

President and Vice President. [ have not, however, seen any report on the POTUS or VPOTUS
investigations. It is my understanding that no evidence has developed which suggests that the
POTUS made any phone calls fom public rooms in the WH. As to the VPOTUS, some phone
calls were made from his office in the WH, but none were made to federal offices or to federal
employees. Assuming these facts to be true, the only potential 807 violation involves the
YPOTUS calls made from his WH office.

I am sending you this brief cutline of my thoughts on what I see as the two diffcult issues
corcerning the IC inquiries: 1. Is there an established or wrien Depariment policy concerning
the prosecution of potential Section 507 violations that is ve of the conduct at issue; and
2. If there is no such policy, or it is not dispositive of the conduct at issue, does Section 607
apply 10 the telephone calls at issue?

Unfertunately, I will be gone on official business from Tussday through Saturday night.
As a result I will miss what I am sure will be lively and informative discussions on these issues. 7%77/
While T will try to stay in contact and be availabie for  conferarce call, [ understand that it will be - N
difficult to participate in a meaningful way. I will giv my secretary numbers at which T f/f ‘
can be reached. I hope that my perspeciive adds something to the discussion.
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CONCLUSION:

1. A DEPARTMENT POLICY: I do not believe that there is an established policy which
would permit the Attorney General to conclude that no further investigation should be conducted
on the facts that have been developed to date. At best, there appears to be a practice that has
developed over the years concerning the Department’s prosecution of potential Section 607 cases.
Even assuming that what [ see as 4 practice is in fact construed to be 2 policy as that term is used
in the ICA, application of this policy requires a fact-based analysis and, in the final analysis, the
exercise of prosecutorial discretion, As such, it falls short of the clear policies that Congress
contemplated in crafting tfus portion of the ICA.

2. APPLICATION OF SEC’HO’\I 607. With respect to the application of Section oO to the
facts developed to date, it s important first to distinguish between the POTUS and VPOTUS, As
to the former, to the best of my knowledge, absolutely no evidence has been developed to indicate
that any sclicitations were made by him from pblic rooms in the WH. Therefore, as to him, there
is no need to engage in analysis as to wheth ion 607 applies to his personage nor whether it
covers solicitation of non-federal employess. Under no interpratztion o: the statute does it apply
to sclicitztions from the private quarters of phone calls he
made, there is no basis for appointing an IC ¢ ciations

As w0 the VPOTUS, however, [ agres starute does cover a siing vice-president.
Moreover, it is undisputed that he did make some solicitations from his oice in the WH and that
some of the money so solicited went into federal {hard money) accounts. {During his interview,
the VPOTUS indicated that he believed he was soliciting cniy soft money and therefore the issue
of intent is a prosecutorial hurdle which mav present secious difficultics. That however, is for a
later time.)

The application of Section 607 is om clear. Cnbalance, Ithink that the isste will be
decided based upon the analysis of a solicitation "a la Thaver. Where T part company with those
who look to the Thaver analysis, however, application of this aralysis ¢
by the VPOTUS calls. It is absolutely clear 1o me that anv prosecuter revie
would conchude that a further investigation is not werranted Jor two reasons. Firsy, a fzir readin
of Section 607 and Thaver suggests that phorn o non-federal buidings for the purpose of
soliciting campaign funds, may not constitute v‘olanon of the ace. Itis true that most
prosecutors would not be willing to say that this conclug 4 s 3 matter of law because
of the very ambiguity oudined in the memo 24 b However, virtually
every prosecutor faced with this situation weuld conclude, without hesits uo-y, that the issue is

uificiently ambiguous as to preclude a c:*;mL. prosecution, Second, even if the Thaver analysis
were not controlling, in the exercise of prosecutonial discration virtally any prosecutor would
decline further investigation ot prasecution on these facts. The problem is that both conclu:
in my view, iavoive the exercise of somse d
intent of the Independent Couqsel Act milinaze
IC and oot the Attorney Geseral

the facis presented
ing thig fact pattern

13,
r. Both the spirit and
avor of this type of decision being made by an

e cf proseq,lon | disevett

2
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1. PROSECUTORIAL POLICY CONCERNING THE ENFORCEMENT OF SECTION 607

The Department certainly has a practice concerning the declination of potential 607 cases.
1t is clear that absent aggravating circumstances, it is the practice of the Department to decline a
technical violation of Section 607. T disagree with Lee only slightly in that I do not think this
practice has risen to the level of a policy of the Departrnent. It seems clear that the practice
developed because the statute itself was calculated to avoid using the fact of employment as
leverage to engage in old-fashioned arm twisting of federal employees to contribute. The
Department simply aligned s enforcement efforts with the spirit of the statute. However, Iam
not at all sure that the Department would forgo a petential prosecution against 2 target of a
corruption investigation, if this were the only evidence it could develop. For exampl assume we
had evidence that a particular politician were accepting bribes but we could not bring the case i
because to do so would expose a vaiuable intelligence asset. Assume further that this same target
had engaged in a technical violation of Section 607. Would the Depariment take the position that
since there were no aggravating circumszances in connection wuh the 507 violation, the matter
should be declined? Or would the Depariment use the 607 vio ¢ @ prosecution even
though there were no aggravating circumstances i nec : conduct? Only if the et i
answer is that the Department’s policy as ser cut 1rjﬂem

2
22l 10 a declination of the
&07 mater, is it truly a policy and not a mere practice of the Dep

Even assuming that the siandard outlined above were deem
Department, the {act is that, for the reasens set out in Lee’s memo, A
policy that was conterplated under the ICA as presmpting a further mvestigation. Indeed, the —
Senate Report cited If emo and quoied Dy Lee in fus meino, establish that this is not the
type of “clear policy ™ that Congress agreed would obviate the need {or further investigation and lasss
the appomntment of an IC.

the ty’pe of clear

Quite apart from the clarity {or lack thereof) of this pon:v, st
detection (ot absence] of aggravating circumstances — 'equ r°s 2 Prosecuior (o quagé ina face
based analysis. In this case, for example :
conduct of the parties involved to determmi
precisely the type of subjective analysis tha
reserving for an IC. Absent & list of standerd (and perhaps &
circumstances” which are delineated in the Department’s policy and
by & prosecutor, the analysis required under the olicy is, by ceft
the type of analysis that is intended to be made by an IC.

Dove, Was nient on

ating

ich could be checked off
subjective one. This is

2, APFLICATION OF SECTION 607 TO THE TELEPHONE C21LS

rone calls made froma
The argument is
ceurs, for purposes of

aboth places. The

The issue here is stmple: Either the law applies to solicitati
federal workplace but not received in a federal workplace, orizdo
likewdse well framed: A telephonic solicitation from a feceral wort
Section 607, where the call is made from, where the call is rece!

[
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answers are anything but simple. Two very talented attomeys who spent weeks researching the
point disagree on the application of the Thaver decision to the facts at issue ...to what degree the
decision is controlling (dicta vs. holding) ....the rules under which Section 607 should be
interpreted (the rule of strict construction)....and the plain meaning of the statute itself. In
addidon, two experienced supervisors in the Public Integrity Section are split on these same
issues.

The legisiative history of Section 607 seems at every tum to suggest that the section was
never intended to reach the conduct involved in the VPOTUS situation: calls from the federal
workplace to non-federal locations. When you add to this the aralysis of Section 607 in the
Thaver decision, the possible application of 607 to these facts becomes even more tenuous.

In Thayer, the Court focused upon the place where the solicitation occurred. Based upon
a written correspondence, the Court concluded that the solicitation cccurred where the letter was
received and opened. While some argue that the technology associated with a telephonic
communication renders the Thaver analysis inzpplicable, [ think for purposes of this statute, the
similarities between z letter and a telephone cal
enumerated by the Court about receipt of 2w
corrmum'ca:ior Like a letter, an oral solic
example, 1f 2 message on a message mach ¢ i3 not complete. Andin
connection witit a Section 607 violation, triike almost all other federal crimes, there is no
criminalization of an attempt. See e.g, 21 U.S.C. § 846 {criminalizing attempt in controlled
substance crimes); 26 U.S.C. § 7201 (attempt 1o evade income tax); 18 US.C. § 1113 (attempted
murder); 18 US.C. § 1341 (mail fraud attempt); 18 US.C. §1 {attempted money laundening);
18 U.S.C. § 1951 (attempted Hobbs Act viclation); 18 U.S.C. § 1952 (artempted Travel Act
violation). By not including an attempt compenent, it appears Congress intended that only
completed solicitations (i.e., conveyance of the message) “in” a feceral workplace constitute a
violation of Section 607.

logous concems to those
ceipt of a telephonic
en itis heard, I for

s complete ony

never rainieved, the

While the above legal analysis leads me to conclude that Seciion 07 does not appiv to the
YPOTUS calls, two factors nevertheless motivate my recommen 2n IC be appointed.
Flrst is the fact, discussed above, of such disagrezment among 50 ted attorneys. This
disagreement underscores just now ambiguous the statute 15 and how reasonable prosecuiors
might, justifiably, reach opposing conclusions. Second, and at least as important, is the “real
world” rationzle of the ICA. WhileIdor “:ess to be an expert on the Ay, it seems to me
that what is missing so far from the analysis concerning the existence of a Depantment policy and
the application of Section 607 to the facts in ‘r s case, is 2 contexi within which to view the ICA.

We generally know when the ICA is inggered and, within the four comers of the ICA,
under what circumstances the AG shall 2pply for the appointment of an IC. The ICA was
calculated 1o ensure, among other things ation that rer void of mesit or
one that presents a set of facts which under estabiished Department policies Joes not warrant
fiirther investigation, decisions involving covered persons (or those who present a personal,
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financial or political canflict of interest) will be made by an IC. The purpose of these provisions is
to ensure that the American people will have faith in the integrity of these decisions. That is to
say, these decisions are to be made by someone who is truly independent fom the connections
that may appear to undemiine the integrity of a decision -~ even if it is 2 legally, morally and

factually correct decision. In this regard, it is very much an issue of appearance.

Based upon my untrained review of the ICA and the facts surrounding the VPOTUS
telephone calls, the questions are teo close for the Attorney General to decide easily as a matter
of palicy or as a matter of law. Whether there is an established Department policy concerning the
prosecution of potential 607 violations as well as the application of Section 607 to the VPQTUS
facts, present questions on which reasonable minds - within the Department - can and do differ.
While I believe that as a matter of prosecutorial discretion, 10 out of 10 prosecutors'would decide
that no further investigation is warranted and the matter should be closed, that is beside the point.
In order to reach this decision, one must exercise some degree of prosecutenal diseretion.
Similarly, the existence (or not) of an established Department policy on 607 prosecutions is a
jump ball, Neither the law nor the policy present the type of bright lines nesded for the Attomey
General to announce that no further investgation is warranted.

Having said this, however, I think ¢
“spesking” application for the appointment of an IC. First and
understand what this preliminary inquiry and IC referral is, and isn't
whetaer phone cails made from public rooms in the White House ar:
myriad other allegations against the POTUS and VPOTUS has reac
and credible evidence even warrants a preliminary inquiry. Secord, the Attorney General should
distill the legal analysis on the two key issues presented and state — quite clearly — that based
upon the facts developed to date she could make a determination on whether (0 )
investigate/prosecute the matter any further. However, because reasonabie minds ca differ on
whether the undisputed facts constitute a tachnical violation of the law, it is essential that the
public perceive the decision as having been made by someone outside th
Therefore, to ensure public confidence in the determination, thess issu
prompt reseiution,

o)

wn and carefully

her jurisdiction to

r. on the policy and
other fact which can and shouid be made known to

While the issues 10 Be presented o arn IC should be narrowly &

delineated, that is no guarantee that an IC will not atiempt to expand i
include the whole world of campaign financing
application issues s essentially complets -
the public. What remains is the exercise of sound

However, the inves:

pendent judgmen:

etermine if the

Department’s policy or the application of Section 607 preciude the nesd “or further investigation.

s focused IC review to
research done to

If our papers are carefully drafied, 2 good case can be made for 2 narro
answer the policy and solicitation “in” questions which are so well laid o
date.
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U. S. Department of Justice

Washington, D.C, 20530

=3
H
November 21, 1997 %

MEMQRANDUM

TO: Mark M Richard
Acting Assistant Attorney General
Criminal Division

FROM: Lee J. Radek
Chief
Public Integrity Section
Criminal Division

SUBJECT: Independent Counsel Matter: Vice President
of the United States Albert Gore, Jr.

INTRODUCTION

The Public Integrity Section has completed a preliminary
investigation based on information suggesting that Vice President
of the United States Albert Gore, Jr., a covered person under the
Independent Counsel Act Reauthorizatiocn Act of 1994 (the Act),

28 U.S.C. §§ 591-559, way have solicited campaign contributions
from his White House office in potential viclation of 18 U.S.C.
§ 607, in connmection with fundraising telephone calls he made on
behalf of the Democratic Naticnal Committee (DNC). Section 607
makes it & felony for any person to solicit or receive a so-
called "hard money" contribution (i.e., a contribution intended.
to influence a federal election) in federal office space. It is
not illegal under section 607 teo solicit "soft money" -- i.e.,
non-federal -- contributions in a federal office.!

! Such solicitations would, of course, be Hatch Act

vielations for virtually all executive branch employees. The
President and the Vice President are specifically exempted from
the Hatch Act.
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In a separate memorandum, we have analyzed several legal
issues presented by application of section 607 to the conduct of
the Vice President {as well as the President). In a second
memorandum, we have discussed whether, assuming that the Vice
President may have technically violated section 607, a written or
other established policy of the Department would bar a
prosecution of the Vice President {or the President) under
section 607, given the facts as we know them. We will not repeat
the legal discussion of those issues here; rather, for the
purposes of this memorandum, we will assume that section 607 can
be azpplied to telephone calls made by the Vice President from his
official workspace and that no written or othexr Departmental
‘policy exists which would forestall a prosecution of the Vice
President based on those facts. All of these issues remain open,
at the time of this writing, for your decision, and will affect
the nature of the final report to the Special Division of the
Court.

Given the facts known to us at the initiation of the
preliminary investigation, we determined it was appropriate to
explore two possible scenarios that .might hypothetically support
a section 607 theory. First, the Vice President may have been
directly requesting a hard money contribution from some of these
donors -- "I Hope you'll make a contribution te support my
reelection effort.” Second, the Vice President may have known
about the DNC's practice of depositing a portion of large
contributions into hard money accounts, and therefore, when he
made vague or ambiguous requests for support, without
specifically referring to the campaign or the reelection effort,
he was soliciting hard money because he knew that a portion of
whatever he raised would be so designated.

In tiie course of our investigation, we have discovered
substantial evidence that Vice President Gore asked several
prospective donors to make soft money contributions to the DNC
during telephone solicitations made from his White House office.
We have no direct evidence that the Vice President asked any
prospective donor to make a-hard money contribution in the course
of his telephone solicitations. There are a few circumstances
and a few ambiguous descriptions by donors of their conversations
with the Vice President which raise the question of whether he
may have been asking for what could be characterized as hard
money contributions. However, in each of these instances, an
cpposite, and more likely inference can be drawn. That is, the
same evidence can be viewed as leading to the stronger contrary
inference that the Vice President was asking the donor in
question to make a soft money contribution. Moreover, to the
extent that an argument can be made that the Vice President could
be viewed as having objectively asked for hard money in-any of
these instances, there is, we believe, clear and convincing
evidence that the Vice President subjectively intended to ask

only for soft money. DOJ-VP-00206
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We conclude that further investigation of these allegations
is not warranted because an independent counsel would not be able
to demonstrate that the Vice President knowingly solicited any
hard money contributions from his White House office.
Accordingly, we recommend that the Attorney General decline to
seek the appointment of an independent counsel in this matter.

) The Attorney .General needs to reach her decision on this
matter no later than December 2, 1397, 90 days after the
Department of Justice received a letter from a majority of the
Majority Party members of the Committee on the Judiciary for the
United States House of Representatives requesting that she seek
appointment of an independent counsel in this matter. 28 U.g.C.
§ 592(a) (1) . Because we do not yet know the decision on our
recommendation with respect to the legal issues forwarded to you
earlier, and in order to give the Attorney CGeneral as much time
as possible to consider this decision, we are not attaching draft
documents to be filed with the Special Division of the Court to
this recommendation, although we are proceeding to prepare these
documents immediately.

II. SUMMARY QF SECTION 607

In relevant part, section 607 provides as follows:

{a) It shall be unlawful for any person to
solicit or receive any contribution within the meaning
of section 301(8) of the Federal Election Campaign Act
of 1971 in any room or building occupied in the
discharge of official duties by any person mentioned in
section 603, or in any navy yard, fort, or arsenal.

Any person who violates this section shzll be fined
under this title or imprisoned not more than three
years, or both.

The elements of this statute seem deceptively straightforward: in
order to make out a vioclation of section 607, the government must
establish that: (1) "any person,® (2) solicited or received, (3)
any "contribution® within the meaning of section 301(8) of the
Federal Election Campaign Act of 1571 (FECA) {i.e., any *gift . .
made by any person for the purpose of influencing any election
for federal office"), (4) in any room or building occupied in the
discharge of official duties, (5) by any person mentioned in
18 U.S.C. § 603. Bach of these elenments are discussed in our
earlier memorandum, mentioned above.

The element at the heart of the factual investigation in
this matter is whether the Vice President's solicitations were

DOJ-VP-00207



377

4

for a "contribution within the meaning of.section 30L(8) of the
FECA"; in other words, whether they were for hard woney.?

III. SUMMARY OF FACTS'

On September 3, 1997, the Washington Post reported that
records made available by the White House revealed that the Vice
President had solicited political contributions by telephone from
his West Wing Office. Of the denations received as a result of
these calls, the Pgst reported that wore than $120,000 were
deposited into the DNC's federal, or "hard money," account. The
Post went on to report that the DNC had reimbursed the U.S.
Treasury in the amount of $24.20 for fundraising telephone calls
apparently made from the Vice President's office. The article
implied that the Vice President may have violated section 607 by
making fundraising solicitation calls from his West Wing Office
which resulted in "hard money" contributions.

Based on the fact that a plausible inference could be made
that if hard money contributions had been made by a donoxr, the
solicitor may have asked for a hard money contribution, it was
determined that it was necessary to conduct an inguiry to
determine whether the Vice President may have solicited hard
money contributions from his White House office. We undertook to
conduct the legal research described zbove to consider whether
section 607 would apply under these circumstances, and at the
same time undertook an investigation intended to fully explore
the facts of this matter.

Our investigation has conclusively established, and indeed
the Vice President freely admitted in the course of our interview
of him, that the telephone calls in issue were placed from his

.office in the White House, and that the primary purpose of the
calls was to further the fundraising interests of the DNC. Thus,
the primary factual matter at issue in this investigation was
whether the Vice President solicited hard -- as opposed to soft
-- money contributiong in the course of his conversations with
prospective donors. .

? Because the FECA defines a "contribution" in terms of its

intent to influence a federal election (as opposed to state or
local elections), these funds are generally categorized by the
Federal Election Commission (FEC) and by political committees as
*federal® and "mon-federal." The popular press and common
parlance frequently refer to the funds as, respectively, "hard”
{requlated contributions intended to influence a federal
election) and "soft" (all other political donations). :

3 The FBI has reviewed the facts set out in this memorandum
and concurs with their accuracy. DOJ-VP-00208
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S
A. THE INTERVIEW OF THE VICE PRESIDENT

As you know, as part of our preliminary investigation, we
interviewed the Vice President. A summary of the information
provided by him is included to provide an appropriate context
within which to consider the remaindexr of the investigative
results., Although we do not put undue weight on the statements
of the subject of an independent counsel preliminary
investigation in reaching our factual conclusions, it is worthy
of note that the four prosecutors who participated in the
interview each found the Vice President to be credible and
forthcoming. A copy of the Report of Interview is attached to
this memorandum.

According to the Vice President; in the Fall of 1995, he and
the President volunteered to make fundraising telephone calls for
the DNC wedia fund in order to decrease the number of fundraising
events away from Washington, D.C., that would have been both
time-consuming and physically exhausting. He stated that it was
his intent to solicit soft, non-federal woney from the people he
called. 1Indeed, he believed at the time, in error, that by law
an individual could not give any more than %2000 in federal money
to the DNC per election cycle. He was not aware that the DNC had
a practice of allocating the first $20,000 given by & doner in a
calendar year inte a hard wmoney account. He was also unaware of
any prohibition against making fundraising solicitations from his
West Wing Office so long as the calls were not being paid for by
taxpayer dollars.

This last point is important when reviewing the interview
results of the donors. He states that he was not consciocusly
avoiding mention of hard money or seeking to make it clear in all
conversations that he was discussing only soft money, as he might
have if he had been aware that section 607 barred solicitation of
hard money contributions from his office. Rather, he was
consciously seeking to raise soft money, a fact which he made
explicitly clear in a number of conversations to encourage
contributions, but which he was unaware was necessary to make the
solicitations legal.

A more detailed description of the interview of the Vice
President follows:

1. Inceﬁticn of the Fundraising Call Plan
In response to a pressing need for additicnal funds to keep

the DNC media ads on the air, the Vice President and the .
President volunteered to make telephone solicitations during the

DOJ-VP-00209
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Fall of 1995.* It was understood by him at the time that money
for the DNC's ads could be raised more easily if both the Vice
President and the President were personally involved in the
fundraising efforts. The Vice President remembers first
discussing the topic of the calls during what he termed a "small
group” meeting with the President and close aides.’ He believes
he may have advocated for the phone call project since phone
calls were an easier, less expensive, and less time-consuming way
of raising funds than out-of-town fundraising events.

Soon after the "small group” meeting, the topic of
fundraising phone calls for the media fund was again raised
during a November 21, 1995 meeting attended by the President,
Vice President, several close aides, and DNC Finance officials in
the White House Map Room. Several documents discussed during
this meeting show that the wedia fund, originally budgeted at 310
million for calendar year 1935, was in need of several million
dollars to stay afloat through the end of the year.® Another
memo discussed cduring the meeting suggests a plan for raising "an
additional ¢ million to be applied to paid television® by the end
of the year that includes additional-events and *18-20 calls by
POTUS/1C calls by VPOTUS" projected to yield $1.2 million.
Significantly, a document entitled "DNC Budget Analysis -- 11/21
POTUS PRESENTATION" provides a more precise description of the
additional funds needed at the time:

* The Vice President described the media fund as an

undertaking to help raise money for the media campaign, a series
of television and radio ads first suggested by Dick Morris and
begun in the Spring cf 1995. The primary goal of the ads,
according to the Vice President, was to prepare for an
anticipated battle with Speaker of the House Newt Gingrich and
congressional Republicans over the federal budget.  He also
admitted that a secondary goal of the media campaign was to frame
the Democratic position for the Clinton/Gore reelection effort in
1996. The Vice President, who early on became an advocate for
the campaign, would take part in deciding, among other things,
the content of the ads that would be aired.

5 fThe Vice President does not recall the date of the "small
group® meeting when the calls were first discussed. Nor does he
remember who was in attendance, although he states that Leon
Panetta and Harold Ickes were frequently invited to this type of
meeting. He recalls many of the meetings as impromptu sessions
that did not appear on his schedule.

¢ A memo by Harold Ickes dated December 18, 1995 and
addressed to the President, among others, describes several of
the documents and memorializes the fact that they were discussed
during the Map Room meeting. DOJ-VP-00210
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S. To increase the media budget from $10.0 million to
$13.0 million, the DNC needs to raise or borrow an
additional $3.0 willjon. Approximately $1.0 million,
or 35% of this money must be hard.

. To meet this need, the DNC plans to raise an
addltlonal $2.2 milljon with new events in December
1995, and horrow the remainin 0.8 million.

7. Assuming $1.0 million of this new $2.2 million
raised for the wmedia budget is hard; the DNC will end
the year with . . .

(Emphasis in- the original).

While the Vice President believes that the fundraising phone
calls probably would have been discussed during the November
meeting in the Map Room, he does not think it would have been
anything but a passing reference to the need to make the calls.
He stated that the number of phone calls was not discussed at
this or any other meeting. He also claimed that the location
from which the calls were to be made did not come up during
meetings neld at this time. .

The Vica President does recall that the geneéral topic of the
media budget being increased was raised and discussed during the
November meeting. He does not recall a discussion at this or any
other meeting about the DNC's specific need, at this time, for
both hard and soft momey in order to keep the ads on the air. In
fact, the Vice President recalls that he believed, at the time,
that the ads were paid for with non-federal momney, claiming that
he was mnot aware that there was a hard money component to the
media fund.’

7 As discussed more fully below, when shown the memos from

‘Harold Ickes discussed during the meeting, the Vice President
stated that as a genmeral rule he did not read Ickes's memos
since, among other things, the memos usually advocated a position
on an issue.that would invariably be discussed at length at a
meeting anyway. In the Vice President's view, these memos were
ideological tracts used by Ickes in his struggle with Morris over
DNC funding priorities. Specifically, the memos were designed to
show that Morris's extravagant funding plans would bankrupt the
DNC. The Vice President explained that for these reasons he
would typically move them from his in-box to his out-box without
further review. BHe added that the absence of "checkmarks" on any
copies of the Ickes documents, often used by the Vice President
£o note that he had read a document, was a further indication
that he had not read these documents. DOJVP-00241
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2. The Calls

The Vice President admitted that he made telephone
solicitation calls from his West Wing Office on several occasions
beginning in the end of November or early December of 1955 and
continuing inte May of 1996. He confirmed that on some occasions
Peter Knight sat in the office with him. According to the Vice
President, David Strauss was present once or twive and Heather
Marabeti, his Executive Assistant, may have sat in on some of the
calls.

The Vice President stated that the phone call sessions,
which were entered on his daily schedule during this period,
would begin with an assistant handing him a stack of DNC call
sheets. He claimed that he rarely read these sheets until his
assistant announced that a prospective donor was on the line.
Once contact was made, the Vice President would read the call
sheet, notimg spouse information and additional items often as he
was inquiring about the health of the spouse or other family
members. The Vice President said that he would often, although
not always, launch immediately inte his *pitch,® asking the
prospective donor for his or her support.

The Vice President, in some instances, remembered specific
conversations. For example, he recalled that Robert Johnson
suggested that the DNC buy advertising time on black-ocwned radio
and television stations. Similarly, he recalled talking to Peter
May about making an appearance at the Simon Weisenthal Center.

For the most part, though, his memory was limited to confirming
that certain notations that he, David Strauss, or Peter Knight
made on the call sheets accurately set forth what was said at the
time.

When shown two such notaticns referring to *soft money® and,
in one case, "non-federal money," the Vice President stated that
he often mentioned "soft meney" in his pitch to prospective
donoxrs. By way of explanation, he said he understood ¥Ysoft" or
non-federal contributions as being most often--"90%"-- corporate
contributions. Thus, he felt that the people he was talking to
would be more likely to give if they were specifically told that
he sought "soft® money since they would know that they .could give
from coxporate or business assets instead of their own personal
money. He added that since he believed, at the time, both that
individuals were unable to give more than 32000 in federal
contributions to the DNC per election cycle and that the DNC
needed non-federal money to yun the media campaign, he never
asked for federal contributions. Moreover, asking only for soft
money corresponded to his belief that the media campalgn was Lo
be funded sntirely with soft money.

DOJ-VP-00212
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3. EKnowledge of the Law

The Vice President said that the first time he became aware
that his telephone solicitations from the West Wing Office may
have violated a federal statute was March 2, 1997, the Sunday
that Bob Woodward's story of his fundraising telephone calls ran
in the Washington Post. After reading Woodward's account, the
Vice President recalls watching as Sunday talk show guests

" speculated that his calls, reported by Woodward that morning, may
have been prohibited by the Pendleton Act if made from a
government office. Before that, he had not been advised that
soliciting from a government office may be a problem. To the
contrary, he was left with a vague impression from the Ethics
Committee training -he received while in Congress that section 607
does not apply to telephone calls made from federal space.

The Vice President explained that the "advice" he mentioned
during a press conference related to advice on how the calls
would be paid for and had nothing to do with the legality of
making calls from the White House. Specifically, he recalls
asking his Executive Assistant, Heather Marabeti, "if it is
alright"” to initiate and dial the calls from his White House
office. This question, according to the Vice President, was
posed before one of the first scheduled phone call sessions when
he learned that calls would not be routed from, and, therefore
billed to, Peter Knight's office as had been done with previous
"tHank you" calls in 1995. Upon hearing from Marabeti that a
calling card would be used, the Vice President believed that the
calls could be legally made from his West Wing Office.

The Vice President explained that his concerm, at the time,
over the charges for the calls was tied to his knowledge of the
House and Senate rules that barred outgoing fundraising calls
from governmment offices but allowed incoming calls. According to
the Vice President, the congressional rules regarding fundraising
phone calls concermned the reimbursement issue, not where the call
was actually made. As he understood the rules, so long as the
call would not be billed as a government expense, it could take
place on a phone in an official office. By way of example, he
pointed out that he was advised, while in Congress, that if he
left a message for a prospective donor, it was fine to leave his
office number. When the party called him back he could then make
a solicitation over his office phone since there would be no
charge to the taxpayer. The Vice President claimed that he
followed these rules closely while in the House and the Senate.?
His understanding of these rules also led him to raise the

8 At least two other witnesses interviewed during cur 60-
day investigation confirmed that then-Senator and Congressman
Gore would leave his office and go to an apartment rented by his
a. t handle campaign-related matters.
parents to paien DOJ-VP-00213
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reimbursement issue when he began making fundraising calls from
the White House.?®

B. THE DNC'S ALLOCATION PRACTICE

As will be explained in more detail below, in four or five
instances donors made contributions to the DNC as a result of the
Vice President's solicitation calls, and a portion of those
contributions was deposited into the DNC hard money account. As
you are aware from the results of the 30-day initial inquiry, we
confirmed that the deposit of a portion of several donors'
contributions into hard money accounts was not a result of their
request, but rather was done by the DNC without their knowledge.
This, of course, significantly undercuts the. basis for the
reasonable inference on which this investigation was initially
founded, that a hard money contribution may have been made as a
result of a solicitation for hard money. Nevertheless, we
explored the circumstances of this diversion practice in order to
‘permit an inforwmed consideration of a possible theory that if the
Vice President was aware of the DNC's practice, and then made
vague or ambiguous solicitations for ‘:a political contribution, in
deneral terms without specifying whether the contribution was to
be hard oxr soft, this conduct could be considered to vioclate
section 607.

Based on the results of our investigation, there is little,
if any, reason to believe that the Vice President had any
awareness of the DNC's practice. As set out above, he states
that he was unaware of-it, and that, in fact, he believed that
hard money donations to the DNC were sewerely limited to
relatively small sums. No witness states that he or she had any
knowledge or reason to believe that the Vice President was aware
of the allocation practice. Furthermore, each of the White House
staff we interviewed denied any knowledge of the allocation
practice, and Bradley Marshall, the only DNC official involved in
the allocation process at the DNC who had any contact with the
White House, does not recall ever discussing the issue with
anyone at the White House. Only the Ickes/Marshall memoranda,
described in detail below, provide any support even for an
inference that he may have known of the allocation practice.

° When asked why he made similar fundraising calls from the
offices of the DNC shortly before the 1994 elections, the Vice
President explained that he went to the DNC on that occasion
primarily to boost morale among young DNC staffers who were
(justifiably) concerned that the Democrats might be about to lose
control of the Congress. This explanation is consistent with :
that of Terry McAuliffe, who was interviewed in the course of the
initial inquiry. The Vice President stated that he did not make
these calls from the DNC out of a concern that it might be
unlawful to place them from his White House office. DOJ-VP-00214
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Moreover, even if it could be demonstrated that the Vice
President read the memoranda, which he denies, this fact, by
itself, does not support an inference that the Vice President
asked any donor to make a hard money contribution.®

1. Background

. © Sometime after the 1394 election, the DNC, in an effort to
maximize its federal contributions, began a practice of splitting
large checks into federal and non-federal components if the
donor's preference was not made clear on the checks.! Once
split, the portion of the gift designated as federal was
deposited into the DNC's federal account until the donor objected
to this allocation on a form attached to a "redegignation letter"
or otherwise communicated his or her wishes to the DNC.Y :
Because the DNC failed to send "redesignation letters" from late
1995 through the first half of 1996, however, porticns of several
of the contributions solicited by the Vice President that were
deposited initially into the DNC's federal account remained
federal contributions.

2. March 1995 to November 1995

From March through November 1995, Christine Scullion, as
Director of Finance Operations, handled the incoming
contributions at the .DNC. Before Scullion was given a
contribution, a three-part check tracking form was partially
completed by the Finance Department fundraiser responsible for
the gift.  Once the top portion noting name, address, date of
birth, and other detzils about the donor and the second portion
noting information on how, when, and where the gift was made was

® The DNC's allocation practice continues under review by

the campaign financing task force, which is exploring it as a
possible fraud. Should that ongoing inguiry develop evidence
that the Vice President or any other covered perscn participated
in the practice, we will reconsider at that time its implications
under the Independent Counsel Act.

' prior to this, when DNC fundraisers wanted to raise large
donations, they typically asked donors to provide twe checks, one
up to $20,000 for the federal portion, and the other for the
remaining amount to be deposited into a non-federdl account.

2 According to Joe Sandler, General Counsel of the DNC, in
his testimony before the Senate Governmental Affairs Committee,
this practice of "parking” funds in the DNC's federal account
until the donor provided final approval was "grounded, at least
by analogy, in sections 102 and 103 of the FEC regulations.® The
. merits of this position will be explored in the course of the
task force's review of the allocation practice.  pOJ-VP-00215
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filled in, the check was attached to the form and turned over to
Scullion perscnally or left on her desk for processing.

Once Scullion received a check and tracking form, it was her
job to make the initial determination of how to allocate a
contribution. Normally, she would make this determination from
the check itself. For example, if the check were a corporate
check, she would direct that it be applied to z non-federal
corporate account. Similarly, if the check were drawn on a
personal account but had "non-federal" written on it, it would be
directed to a DNC non-federal individual account. Scullion
entered her allocation determination on the bottom portion of the
tracking form.

Next, Scullion would enter the data into a temporary "hold
file" in the DNC's AS400 computer system. Scullion would then
send the original check and tracking form to Accounting
Department employee Michelle Pollard who would check the
information in the computer against the hard copy provided: to
her. If all matched, Pollard would take the transaction out of
the "hold file" and "post it" to the:general database. Pollard
then readied the check for depositing into one of several DNC
accounts.

Soon after she began, Scullion was told by Neil Reiff,
Deputy General Counsel of the DNC, that a portion of any check
over $20,000 could be allocated into the federal account so long
as a form letter was sent out asking the donor's permission for
the allocation.?® It was Scullion's job to determine which of
the contributions received by the DNC could be split into federal
and non-federal contributions. As part of this job, she would
send the "redesignation" letters, signed by Richard Sullivan,
Director of the Finance Department, to each donor whose gift was
being split. She alsc informed the Accounting Department by
first e-mailing a list and later sending a copy of the letter
itself along with the contribution check.™

B Tt was Scullion's understanding that the DNC sought

federal money from its contributors but she does not recall being
told to try to maximize a contributor's federal gift.

4 gcullion believed at the time that funds which she
designated for splitting were deposited into a non- federal
account and kept there until the donor approved the “split." As
a result, Scullion apparently did not tell the Accounting
Division when donors failed to return their redesignation forms.
This lack of communication may have resulted in funds remaining
in the DNC's federal account without the approval of the donors.

. DOJ-VP-00216



386

13
3. November 1395 to March 1936

In November 19395, Susan Ochs took over Scullion's duties in
the DNC's Finance Department. Ochs was trained to process
incoming contributions by Scullion, her predecessor, and by Neil
Reiff. As part of this training, Ochs was instructed by Scullion
and Reiff to split or “"redirect™ contributions from individuals
who had not exceeded their annual contribution limit of $20,000
for federal money into the DNC federal account. Like Scullion,
it was Ochs's impression that the DNC sought federal
contributions from its donoxrs. She understood that the policy of
splitting the contributions was implemented to achieve this gcal.

In implementing the directions she was given to split or
"redirectY contributions, Ochs would first determine if a donor
providing a large check had given less than $20,000 in federxral
contributions teo the DNC. If so, Ochs would make a mark next to
the non-federal individual box on the check tracking form and
then write ®redirect?" -- sometimes with a dollar amount entered
~- to indicate to Michelle Pollard in Accounting that the
contribution was eligible to be split, with a portion to be
deposited into the DNC's federal account. She would then forward
the check and the tracking form to the Accounting Department.

While Ochs was told that she was responsible for asking
donors to agree to the splitting of their contributions, she
believed, throughout her time on the job, that Pollard and the
Accounting Office would inform her when the contributions were,
in fact,- split:. - Apparently unknown to Ochs, though, each
contribution noted with a "redirect?" was deposited into the DNC
federal account by Pollard, and her supervisors Maria Galde and
Bradley Marshall, the DNC's Chief Financial Officer, without
getting back to her to let her know this had occurred. As a
result, numerous contributors were not made aware of the final
disposition of their contributions.

The DNC's practice apparently caused several donors,
including Andrew Morse, Robert Johnson, and E. Blake Byrne, all
solicited by the Vice President, to exceed their federal
contribution limits for calendar years 1595 or 19%6. Because
these contributors were unaware that the DNC had allocated
$20,000 of their gift to a hard money account, they did not know
that additional federal contributions made to other candidates or
committees and totalling more than $5000 would cause them ta
exceed their annual federal contribution limit of $25,000.

Scullion, Ochs, Pollard, Galdo, Marshall, and Reiff have all
admitted to being involved in the DNC's allocation practice.
None of these witnesses, though, claimed to have any knowledge or
information that the Vice President or anyone else at the White
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House was aware of the practice of reallocating funds into hard
money accounts.

4, The Ickes/Marshall Memos

) The only evidence that could be construed to suggest that
the Vice President was aware of the allocation practice is a
February 22, 19%6, memcrandum from Harold Ickes addressed to the
President and the Vice President, with an attached memorandum
from Bradley Marshall, the DNC's Chief Financial Officer. The
Marshall memorandum, while ambiguous, suggests the fact that the
DNC was engaging in the allocatiocn practice. The Ickes memo,
‘entitled "DNC media funds," details the "mix of money" required
for the media buys for which the Vice President is soliciting
funds. BAccording to the memo, a combination of 34% federal, 31%
non-federal corporate, and 35% non-federal individual is needed
for the ad campaign.'® The Ickes memo also refers to the
attached "Confidential Memorandum" from Marshall.

It should be kept in mind, however, as discussed in more
detail later, that the Vice President states that he has no
memory of reading these memoranda, and that it was his practice
at the time not to read Ickes' voluminous memoranda. Therse is no
evidence to the contrary.

Marshall's two-page memo, dated Februvary 21, 1996, describes
a shortage of non-federal, or soft funds.’ Within this context,
Marshall makes the following observation:

I understand that Finance has raised and is currently
processing, $1.2 wmillion. At this point, I do not know
how it will breakdown between Federal vs Non-Federal
and Corporate vs Individual.

In an apparent reference to this "breakdown,* he adds the
following information three paragraphs later:

Of these six DNC employses, only Marshall ever had
dealings with White House personnel. Marshall does not recall
ever discussing the DNC's allocation practice with any wmembers of
the White House staff.

15

%  Joe Sandler has testified before the Senate Governmental
Affaire Committee that the "mix" was determined by referring to
FEC regulations.

Y Our September 29 memorandum contained a typographical
error, incorrectly describing the Marshall memo as making out a
shortage of "federal" funds. :
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Definition of Federal and Non-Federal monies (from the
DNC perspective):

Federal money is the first $20,000 given by an
individual, ($40,000 from a married couple). Any
amount over this $20,000 amount from an individual is
considered Non-Federal Individual. An individual can

.- +give an unlimited amount of Non-Federal Individual
money .

Marshall concludes his memo with a discussion of labor,
corporate, and federal PAC contributions.”® When the memorandum
is read knowing of the DNC practice, it appears that it reflects
the allocation practice. However, we believe that it is not
reasonable to assume that someone reading this memorandum without
an independent knowledge of the practice would have understood it
to mean that the DNC was automatically, without obtaining prior
approval, allocating a donor's contribution to hard money.
Indeed, both Ickes and the President state that they too, like
the Vice President, were unaware of the allocation practice, and
it is beyond dispute that Ickes read and thought about the
Marshall memorandum.

In an additional series of memos addressed to the President
and Vice President, Ickes detailed the way in which the DNC media
campaign was funded throughout this period. Like the Marshall
memo forwarded to the President and Vice President in February,
1996, Ickes's other memos show that the ads were paid for during
most of this period wirh a combination of approximately 60% soft
and 40% hard money. Moreover, these memos and attached DNC
budgetary documents indicate that from November, 1995, through
January, 1996, the media fund suffered from a shortage of federal
(hard) funds. According to Ickes and the language of the memos,
this shortage was significant since the DNC's soft money could
not be used for the ads if the hard money component was
unavailable. Ickes states that he believes that had the Vice
President read and understood the documents directed to him, he
would have known that the DNC needed to raise federal funds in
order to keep the media fund afloat through much of this
period.?

8 Marshall, when interviewed, remembered several meetings

held in the White House where DNC budgetary issues were.
discussed. On two occasions the President and Vice President
weré present. The terms federal and non-federal dollars were
used during the discussion and the participants noted how
difficult it was to raise federal funds.

9 Tckes does not recall discussing any of the topics
directly with the Vice President. He believes his memos would
have been routed through the "staff secretary" to the Vice
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The Vice President claimed that he was unaware that the DNC
was "splitting” some large contributions and depositing up to
$20,000 into the federal account. He does not recall seeing the
Ickes/Marshall memoranda that appear to set forth this practice.
He added that it is unlikely that he would have read the memo,
even though it was addressed to him among others, since he did
not, as a general practice, read Ickes' work product. By way of
further evidence that he had not seen the Marshall statement, the
Vice President said that he remained unaware, throughout this
period, that the DNC's media campaign was being funded, in part,
with federal contributions. )

The Vice President explained that when Ickes started
producing these types of memos, he would take them out of his in-
box and set them aside without reading them, believing that Ickes
was simply stating his position in an ohgoing battle with Dick
Morris over tactics. Specifically, the Vice President felt that
the memos were designed to show why Morris‘s plans, especially
regarding the media campaign, were extravagant and would
eventually bankrupt the DNC. The Vice President felt that his
Chief of Staff, Ron Klain, would inferm him of arnything that he
needed to see in the memos. He also assumed that the subject
matter in the memos would be raised in his presence during
various mestings he would attend.

Based on the uniform statements of the DNC officers and
employees who were actually responsible for the allocation
practice that they had no knowledge or reason to believe that the
Vice President knew of the practice, and the-lack-of evidence
that the Vice President read the Ickes/Marshall memoranda, or if
he read them, that he understood them to suggest that the DNC was
splitting contributions without the knowledge of the donors --
which they do not say -- it is our view that there are no
reasonable grounds te investigate further this matter based on
‘the theory that the Vice President may have besen deliberately
seeking contributions without making it clear whether he was
soliciting hard or soft funds, knowing that a portion of the
contribution would be allocated to hard funds.

This leaves the guestion of whether the Vice Presidént
directly solicited hard money contributions during any of his
conversations with potential donors.

C. THE DONOR INTERVIEWS
A total of 216 prospective donors were identified from call

sheets and lists provided by the Whire House, the DNC, and Peter
Knight. Based on our interview results, at least 43 of these

President's in-box. He does not know whether the Vice President
read the memos. DOJ-VP-00220
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prospective donors had telephone conversations about political
contributions with the Vice President.” As many as five of the

® 154 people who were interviewed or otherwise provided a
statement said that they did not recall receiving a telephane
call regarding political contributions from the Vice President.
Ancother seven were not available to be interviewed, because of
illness, travel schedules, or because they did not respond to our
efforts to contact them. Nine prospective donors declined to
provide a statement of any kind on the topic. Finally, we
interviewed four individuals who received telephone solicitations
from the Vice President in the Fall of 19%4. However, those
calls were made from DNC offices, and thus raise no questions of
impropriety. ’

It is our view that the fact we have not been able to speak
with 16 people whose names appeared on call sheets does not
foreclose our abllity te recommend that this matter be closed
now. First of all, we are still expecting that mogt of these
individuals will be interviewed befoke the end of the preliminary
investigation peried. Furthermore, of the 16, the documentary
evidence -- phone records and notes on call sheets -- suggests
that only a handful of the 15 were actually called. As tc one of
those, Eric Becker, we are confident that we have a full
understanding of the conversation based on the copious notes
taken during the conversation by David Strauss. - In light of the
consistency of the investigative results, it is our view that the
likelihood that the f&w remaining donors would offer new evidence
sufficiently compelling as to affect our recommendation is -
remote.

If it is nevertheless felt that we cannot close this matter
without speaking to all prospective donmors, it is our
recommendation that we should seek the permission of the court to
extend the preliminary investigation another 60 days. This
preliminary iavestigation period has already been truncated to an
even hriefer period than normal by the fact that it was the
subject of a letter from the majority wmembers of the House
Judiciary Committee. While the FBI has done a remarkable job of
conducting a very large number of interviews in this
foreshortened period, we have not had the luxury of time to try
to persuade reluctant witnesses or to track down individuals who
are traveling. An extension would give us the opportunity to try
to complere the record.

It ig not entirely clear whether the Congress intended the
extension period to be available when a matter is pending
pursuant to a Judiciary Committee request. We see nothing in the
statute or the legislative history that would clearly bar such an
extension, however, and believe that seeking an extension would
be preferable to seeking an independent counsel simply because a
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43 were solicited by the Vice President and gave a gift that was
deposited, in part, into the DNC's federal account. Another 11
were solicited and provided contributions to the DNC; their gifts
were deposited into a non-federal account. Eight prospective
donors were solicited but declined to give. The remaining 19
remember the purpose of the call as a thank you rather than a
solicitation. Donations of three of these 19 individuals
. subsequently were split and partially deposited into a DNC
federal account without their knowledge.

We will discuss here in detail only those telephone
conversations that raise colorable issues as to whether the Vice
President may have solicited hard money, or that provide useful
context to interpreting the calls. An addendum to this
memorandum will outline in chart form the results of the
remainder of the interviews with donors.

1. Solicitations That Led to Contributions Deposited Into
a DNC Federal Account

As mentioned above, this investigation was predicated on the
plausible inference that if a donation was made to the DNC that
was deposited into a hard money account, then it may have been
that the sclicitor of the funds requested a hard money donaticn.
Qur investigation has established that the Vice President made
four telephone solicitations from the White House which resulted
in donors contributing funds to the DNC that were thereafter
deposited inte a DNC hard money account. A fifth is strongly
suggested by the circumstantial evidence.

As explained above, we have concluded that because the
investigation established that the deposit of the funds into a
federal account was accomplished without the donors' prior
consent or Knowledge, the mere fact that these donors made
contributicns & portion of which was deposited into a hard money
account does not in and of itself suggest that they were
solicited for a hard money contribution. Furthermore, four of
the five describe the solicitation as having been for the "DNC
media fund® or more generically for a DNC advertising campaignm,
rather than for any particular federal election.® Recall that
the Vice President explained that he believed that the media
campaign was funded solely with soft money, anmd thus, he
explained, when he requested support for the media fund, in his
mind he was expressly requesting soft money contributions.

few interviews remain outstanding.

% The £ifth donor in this category, Peter Angelos, does not
remember whether the Vice President referred to the media fund or
even whether the Vice President asked him to contribute. .
DOJ-VP-30222
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In addition to the fact that a portion of their
contributions were deposited into 'a hard money account, the
donations of two of the five raise an additional issue. These
two recall some mention of elections in the course of the
conversation; Robert Johnson recalls that the Vice Prasident
menticned facing a “tough election," and William Dockser recalls
& discussion of the Ffact that the recent elections had gone
"Badly. Because hard money contributions are defined as those
intended to influence a federal election, such references in a
fundraising conversation must be closely examined. The
implications of these references will be discussed in more detail
later in this memorandum. .

a. Robert Johnson

On February 5, 1996, the Vice President telephoned Robert
Johnson, President of Black Entertainment Television (BET), from
his West Wing Office in the White House.® The DNC Fimance call
sheet prepared in anticipation of this call notes that Johnson
gave $50,000 in both 1993 and 1994 and $20,000 of a $50,000
commitment in October of 1395. It also notes that Johnson is a
strong Clinton/Gore supporter. Beside the heading "Reason for
the call,” the Vice President is toid to "{alsk him to write $30k
for the media campaign.” .

Johnson received his call from the Vice President while in
his BET office in Washington, D.C. According to Jghnson, the
. Vice President spoke of facing a tough election. He noted the
need to get the Democrats' message out on issues such as health
care. Within this context, Gore asked Johnson to contribute
$30,000 to the DNC. Johason told the Vice President that he
would give this amount. He believes he asked his secretary to
send the check which was written on his personal checking
account.,

After the call, Ann Braziel at DNC headquarters prepared a
form lattex containing the following language :

Z Because Johnson was called at his office in Washington,
we do not have a telephone bill showing that the call was made
from the White House. Telephone bills from February §, 1956 do
confirm that several other numbers which appear on the Vice
President's call sheets were phoned on that date Ffrom 4:00 to
5:00- p.m. In additiom, the Vice President's schedule for that
date shows that he was scheduled to make phone calls from the
"West Wing Office" from 4:00 to 5:00 p.m. Secret Service records
show that Peter Knight entered the White House just prior to the
scheduled phone session on February 'S, 1996. Knight has a vague
recollection of being present in the West Wing Office when the
Vice President called Johnson. DOJ-VP-00223
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It was a pleasure to speak with you today. President
Clinton and I thank you for your continued support and
contribution to the Democratic National Committee. We
appreciate your dedication to our Administration and
your help at a time when needed. Thank you for your
commitment to make an additional contribution of

. The pledged amount was filled in and the letter was sent by
courier to the White House for the Vice President's signature.

Johnson gave $30,000 soon after the call. According to
Johnson, he made the contribution with the understanding that the
money was for advertising and "putting the message out." At that
time, Johnson did not realize that the DNC could accept any hard
money from individuals.

A copy of the check provided by Johnson, as well as check
tracking forms and DNC computer records, indicate that the DNC
deposited Johnson's $30,000 check into a federal account. A DNC
Finance official tasked with the job of keeping track of the Vice
President's project made an entry in ‘the computer program
entitled "Gore calls": "$30k IN."? DNC records indicate that
$10,000 was eventually allocated into a non-federal account.
Federal Election Commission records further reflect that the
DNC's allocation of Johnson's gift may have caused him to exceed
the $25,000 annual limit for federal contributions in 1996.

b. William Dockser

Also on February 5, 1996, the Vice President telephoned
William Dockser, a real estate developer from Rockville,
Maryland.?® The call sheet prepared on Dockser notes that he
gave $35,000 in 1995; $20,000 in 1394; and 310,000 in 1992.
Under "Reason for the call" the DNC Finance staff states that he
"has expressed an interest in making another major contribution
to the DNC this year." The Vice President is told to "([alsk him
to send in $25,000 to fund the media campaign."®

T  Another entry made by Ann Braziel soon after the call was

" made reads: "YES-PK to follow up," an apparent reference to Peter
Knight. Robert Jolnson does not recall a follow-up to the Vice
President's call by Peter Knight or anyone else at the DNC.

* 1Like the call to Johmson, the Vice President's call to
Dockser does not appear on a telephone bill. As explained above,
however, circumstantial evidence and Peter Knight's recollection
of the Johnson call suggest that Vice President Gore made :
fundraising calls on February 5, 1996 from his West Wing Office
in the White House. DOJ-VP-00224
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Dockser too received his call from the Vice President while
in his office. He recalls that the Vice President explained that
because the recent elections had gone badly, the Democrats were
in need of a media campaign. These ads were being run outside of
the Washington area, according te the Vice President, and were
designed to promote "Democratic issues." The Vice President
asked for $25,000 for the campaign and Dockser agreed to
contribute in this amount. He recalls now that his gift was in
response to the Vice President's request.

The witness did not recall the Vice President mentioning the
terms "soft money" or 'hard money" but he was under the
impression at the time that the request was for "soft momey."
Dockser based that impression on his prior knowledge of the media
campaign and a belief that the campaign was being funded by f"soft
money" gifts. Dockser believed that soft money, by law, could be
used for "issue oriented" ads and that hard money was used
directly in "election campaigns.”

A thank you note to Dockser containing the same language as
set forth above was prepared for the Vice President's signature
following the call. After consulting with DNC fundraiser Ari
Swiller, Dockser sent the DNC a personal check in the amount of
$25,000 made out to "D.N.C.-Media Fund." Once the DNC obtained
the check, a check tracking form was completed and the funds were
deposited into two accounts: $20,000 into the federal account and
the remaining $5,000 into a non-federal account. An entry
showing "25k in" was also noted_on the "Gore Calls" computer
program. -

c. E. Blake Byrne

Also on February S, 1996, the Vice President telephoned
E. Blake Byrme, President of Argyle Television, from his White
House Office.” The DNC Finance call sheet, prepared in
anticipation of this call, notes that Byrne gave $25,000 in April
of 1995 and another $25,000 in September of 1995. It also notes
that "this is an easy call-he is very concerned about the Radical
Right and its effect on the rights of Gay Americans." Beside the
heading "Reason for the call,” the Vice President is told to
"[alsk him for $25,000 to fund the media campaign."

» (Clinton/Gore calling card records indicate that a 2
minute and 18 second phone call to Byrme's office from the White
House occurred on February 5, 1996, at 4:39 p.m. As noted above,
the Vice President's schedule for that date shows that he was
scheduled to make phone calls from the "West Wing Office" from
4:00 to 5:00. Byrne recalls his coffice forxrwarding the call to
Grand Rapids, Michigan, whers he travelling on business.

. DOJ-VP-00225
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During the conversation, the Vice President asked Byrme to
contribute $25,000 to the DNC media fund. Byrne was familiar
with the fund from his work and agreed to make what he believed
to be a soft money donation to the media fund. The Vice
President instructed Byrne on how to £ill out his contribution
check. The contribution request was the only topic during a
short conversation.

On February 12, 1996, Byrne wrote a check to the "Democratic
National Committee Media Account" for $25,000. A DNC check-
tracking form was completed but no revenue code was checked. The |
DNC deposited $20,000 intc a federal account; the remaining
$5,000 was deposited into a non-federal account. A DNC Finance
afficial tasked with the job of keeping track of the Vice
President's project made an entry in the computer program
entitled "Gore calls¥: *®$25k IN.*®

d. Andy Morse

On December 11, 1995, the Vice President telephcned Andy
Morse, Senior Vice President at Smith Barney Shearson, from his
White House Office.® The DNC Finance call sheet prepared in
anticipation of this call notes that Morse gave $25,000 in both
1993 and 1994. Beside the heading "Reason for the call,” the
Vice President is told to *[alsk Andy to contribute an additional
$25,000 to the DNC Media Fund.”

According to the Vice President, the purpose of his call was
to raise money for the.DNC media fund in response to a media
blitz by the Republican National Committee. The Vice President
asked Morse to contribute to the fund. In response, Morse said
_ he would consider the matter. BAccording to Morse, the terms. hard
or soft money did not come up in the conversation.

Morge received a follow-up call from a DNC employee socon
thereafter. On February 23, 13996, he wrote a check payable to
the "Democratic Nati Committee,® assuming that the contribution
would be recorded as a soft money gift. Instead, the DNC
deposited $20,000 into a federal account and $5,000 into a non-
federal account. This allocation by the DNC put Morse over the

¥  The Vice President's schedule for December 11, 1595 shows
that he was scheduled to wake phone calls from the "West Wing
Office" from 9:00 to 9:45 a.m. The call sheet for Morse shows a
notation made by the staff assistant placing the call from the
West Wing Office that the call was "Done" on *12/11" at "39:40."
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legal annual limit of $25,000 for federal contributions for 1996
by $450.%7

e. Peter Angelos

Phone records show that a call lasting approximately four
minutes was placed from the White House to the office of Peter
Engelos at around 1:00 . p.m. on April 26, 1598. ‘The Vige
President's schedule indicates that this call was made during a
time set aside for fundraising calls. A DNC call sheet prepared
for the Vice President alsc suggests that he ask Angelos to .
contribute $50,000 to the DNC. Approximately a month after this
telephone call, Angelos wrote a check to the DNC in the amount of
$100,000 which contained a notation in the memo line of "Pres.
Campaign.” DNC Finance deposited $20,000 of this gift into a
federal account. A DNC check tracking form identifies Peter
Knight and the Vice President as "solicitor® of the $100,000 gift
from Angelos.

While he remembers receiving a call from Vice President
Gore, Angelos does not remember the Vice President asking for
money. Nor does Angelos link the Vice President's call to his
decision to make the donaticn a month later. Rather, Angelos
recalls going to the DNC and speaking with Peter Knight at length
before making ocut his $100,000 check. No thank you letter
memorializing a pledge to contribute has been produced by either
the White House or the DNC in connection with the Angelos call.®

Because Angelos does not even recall this conversation as
being a solicitarion, and instead links his subsequent gift to
conversations with Peter Knight, we do not balieve that this call
could be considered to be a basis for a potential €07
prosecution.

# Morse did not learn that $20,000 of his gift had been
allocated to the DNC's federal account until September of 1997
when he received a letter from Steve Grossman of the DNC,
apclogizing for what Grossman termed a "mistake." Morse's
attorney replied by letter that since this allocation put Morse
over the legal limit by $450, Morse would like the recoxds
changed to reflect a gift of federal money in the amount of
$1%,550. .

B The Vice President does not remember the details of his

conversation with Angelos.
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raising $50,000 in 1995 and 1996 for the DNC. In making his
pitch, the Vice President said something to the effect that, “the
DNC was gearing up for the 1396 campaign.” The Vice President
did not mention a specific dollar figure that he was presently
seeking, nor did he mention the terms "hard" or "soft" money.
Instead, he observed: "If you would be helpful, sooner rather
than later, it would be appreciated.®

Dayton was a Managing Trustee of the DNC. As such, he had-
pledged either to contribute or raise $50,000 in 1995 and 1996
for the DNC. According to Dayton, prior to receiving the
.telephone call from the Vice President, he had already told David
Mercer of the DNC that he wanted his '$50,000 gift to be soft
money - :

Scon after the call, Dayton spoke with David Mercer of the
DNC to find out how Dayton should satisfy his pledge to give
$50,000. Mercer directed Dayton to write a $30,000 check to the
DNC's non-federal account; $10,000 to the New York (state)
Democratic Party: and $10,000 to the New Jersey (state)
Democratic Party. Dayton made a notation on the lower laft
portion of each check dencting "Non-Federal account.' He wrote
the checks within three days of speaking with the Vice President.
Per directions, the DNC deposited Dayton's check inteo a non-
-federal account. The gift was noted on the "Gore Callg"
spreadsheet: “YES-5$50k; $50k IN.™

The evidence clearly suggests that this call was a followup
to a previous commitment by Dayton, and is thus, we believe,
properly categorized as a "thank you" rather than a solicitaticn.
Dayton already had a specific intent to make a soft money
contribution, and there is no suggestion that anything about his
conversation with the Vice President led him to believe that he
was being solicited for hard money. We conclude that the brief
conversation about a Senate campaign and the fact that the DNC
was "gearing up" for elections is insufficient to suggest that
the Vice President was seeking a donation to an election
campaign. Certainly Dayton did not so interpret the
conversation, or he would either have changed his subsequent
donation to 2 hard money contribution, or told the Vice.President
that he couldn't make a hard money contribution, but would be
willing to contribute soft money.
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2. Federal Money, But No Solicitation.

The Vice President called at least 18 people who, while
active in DNC fundraising or giving, recall the conversarion as a
thank you, not a solicitation. Curiously, three of these
individuals were recorded on the DNC spreadsheet entitled "Gore
Calls" as having given in response to the Vice President's call.
For example, an entry next to Eli Broad's name reads: “sent
$50K; $50k in." sSimilarly, an entry opposite George Marcus
indicates an amount of $50,000 and then "$50K IN" and an entry
opposite Ira Leesfield indicates "YES-maybe $50k" and "$30k IN."
In addition, these three donors each received a thank you letter
‘from the Vice President following their telephone conversations
with him. Although the thank you letters do not explicitly
indicate that the donors have contributed or agreed to contribute
to the DNC as a result of being asked by the Vice President to do
so, such an inference possibly can be drawn from them. Each of
the gifts recorded for these three donors had $20,000 allocatad
to a DNC federal account without their knowledge.

It may be that each of these individuals, as regular
substantial contributors to the DNC, interpreted the Vice
President's call as expressions of appreciation for previous
contributions, and did not consciously link their later gift to
the Vice President's call. Another possibility is that they may
have previously promised to contribute, and interpreted the Vice
President's call as a "thank you” for that promise, even though
the centributicn had net yet been delivered. In any event, it is
our view that a section 607 prosecution cannct be based on a
conversation in which the donor affirmatively believes there was
no solicitation, notwithstanding ambiguous thank you letters
which possibly call into question the accuracy of the donor's . .
memory. However, even assuming for the sake of argument that the
Vice President asked Broad, Leesfield, and Marcus to give to the
DNC despite the fact that they do not remember this happening, we
have no evidence that the Vice President asked any of them to
make hard money contributions. Finally, as explained above, our
investigation has established that the mere fact that their
centributions were reallocated into hard money accounts is not
sufficient to support an inference that they were sclicited for
hard money, because those reallocations were accomplished
unbeknownst to them, without their knowledge or prior approval.

3. Talephone Solicitations That Led To Non-federal
Donations, but in Which Pederal Elesctions Were
Mentioned -- Mark Dayton

On February 5, 1996, the Vice President telephoned Mark
Dayton, head of Vermillion Investments Corporation, in his office
in Minneapolis, Minnesota. The conversation started with "swall
talk, " then shifted to Semator Paul Wellstone's Senate campaign.
The Vice President next alluded to Dayton having committed to
- DOJ-VP-00228
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4. Telephone Solicitations That Led To No Donaéions
a. Solicitations That May Have Been Ambiguous

i. Penny ¥Fritzker

The Vice President telephoned Permny Sue Pritzker, President
. of Classic Residence by Hyatt, on February 5, 1996.% bpritzker
recalls that the Vice President asked her to contribute money for
a media campaign which aired television commercials, aimed at
smaller city markets. Pritzker told the Vice President that her
family had already given $100,000 to assist in obtaining the
Democratic National Convention for Chicage. - She -declined the
Vice President's request to give to the media campaign, stating
that neither she nor her family would be contributing any more at
that time.

Several weeks prior to the call, Pritzker had been invited
to attend a private meeting with the Vice President with about a
dozen wealthy Chicagoans im a hangar at Midway Airport. Pritzker
recalls viewing three to six television commercials with negative
messages linking Senator Robert Dole to the policies of Speaker
Gingrich. The attendees were told that the commercials were
going to be shown in smaller city markets throughcut the United
States because of their demonstrated success in promoting the
presidential reelection effort. The Vice President told the
group -that attendees would be contacted in the future for
financial help in running the media campaign. When he called a
few weeks later, the Vice President wmade mention of the
television ads that Pritzker had viewed at the airport event and
asked that she contribute so the ads could continue running.

ii. Noab Liff

The Vice President telephoned Noah Liff, Chairman of the
Board of Steiner Liff Iron and Metal Company of Nashville,
Tennessee, on May 2, 1996.* Liff has known the Gore family for
30 to 40 years and recalls the conversation in May as a friendly
discussion between two friends. The conversation began on a
personal note with the two trading information on family and

¥ (linton/Gore calling card records indicate that this
call, which lasted for four minutes and 42 seconds, was made from
a White House telephome at 5:03 p.m. Scheduling records and
witness accounts detailed above indicate that this call was made
from the Vice President’s West Wing Office.

¥ clinton/Gore calling card records indicate that this call
was made from a White House telephone at approximately Noon.
Scheduling records and witness accounts indicate that this call
was made from the Vice President's West Wing Office. DOJ-VP-00230
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mutual friends. Liff and the Vice President then spoke about how
Liff approved of many of the policies and stances taken by the
Administration.” After z brief discussion, the Vice President
thanked Liff and then made a request for Liff's help.

Liff's best recollection is that the Vice President said
something to the effect that any help Liff could provide would be
appreciated. He responded by saying he had already given his

"vlegal limit" and was unable to give any more.® According to
Liff, nothing more was said by either party on the topic of
“help” and the conversation ended on a friendly note.

Significantly, Liff also stated that he may not have been
aware, at the time of the telephone call, that he could have
provided a soft money donation to the DN(. He explained that hig
political gifts had all been made directly to candidates during
this period. He believes now that he may not have learned about
the option of giving non-federal gifts until the publicity about
the Vice President's fundraising phone calls surfaced in the
media this year. Even if he was aware, he believes that he did
not consider the option when the Vice President raised the topic
of "help." He is quite surxe, though, that the Vice President did
not specifically mention the DNC, the Clinton/Gore campaign, or
the topic of a soft money gift during their conversation.

b. Selicitations in Which the Vice
President Agsked for Soit Money

The following destriptiocns invelve three solicitation phone
calls which we believe clearly cannct form the basis of a €07
viclation because there is documentary and/or credible
testimonial evidence that the Vice President asked the donors in
question for soft money. We include these facts here because
they provide examples of cases in which it appears from the
conversations either that the Vice President made the fact that
he was requesting soft funds explicit, or that both the Vice
President and the donor expressly were discussing a soft money
contribution. '

3 1n his first interview, Liff referred to a discussion of

his "support of the Administration." In his second interview,
Liff explained that by this reference to "support" he did not
mean financial support. By support, Liff explained, he meant
approval of the way the Administration was governing.

2 While Liff claimed, in his second interview, that he did
not consider what the Vice President meant by help, his response
seems to confirm what he said in the first interview: that the
Vice President was referring to monetary help. Additionally,
Liff recalls that he did not state how much he had given or to
whom. He does recall using the phrase "legal limit."

DOJ-VP-00231
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i. Eric Becker

The Vice President spoke to Eric Becker, Chairman of
Sterling Capital, in Baltimore, on February 9, 1996.%F After a
preliminary discussion about a children's museum that Becker was
develeping, the Vice President turned the topic toward pelitical
fundraising with the phrase: "let me ask you about a political
matter.® He went on to explain that the DNC media fund was
concentrating on areas scientifically chosen to target swing
voters. According to the Vice President, "the news media acts
like they don't know about it." Notes of the telephone
conversation indicate that the Viece President told Becker that
"soft money is permitted." Becker replied that he had just sent
$50,000 to DNC Finance official Ari Swiller the day before. FEC
records indicate that Becker did not make a further contribution
to the DNC during this time frame.

ii. Jack Bendheim

The Vice President also spoke to Jack Bendheim, President
and owner of Philips Brothers Chemical, on February 9, 1996.
Notes of the call taken contemporaneously by David Strauss, who
was sitting in with the Vice President, indicate that the Vice
President told Bendheim that "soft & corporate ok." The Vice
President also pointed out that "early is wuch better than late.®
Apparently in reply, Bendheim told the Vice President that he had
already given $50,000 to the DNC in 1996.

-

Bendheim confirmed in an interview that he was solicited by - -~
the Vice President and that he declined to give. While Bendhein
does not recall the term "soft money" being used in the
conversation, as suggested in Strauss's notes, it was Bendheim's
understanding, however, that the Vice President was asking for
non-federal woney in his call.

iii. Johnny Johns
On December 1, 19%5, Johnny Johns, President of Protective

Life Insurance Corp., telephoned the Vice President at a number
previously left for him by a member of the Vice President's

® 8o far, Becker has refused to be interviewed by us in

connection with this matter. However, the substance of the Vice
President's solicitation was recorded by Deputy Chief of Staff
David Strauss, who took copious notes of the Vice President's
side of the conversation as he sat in the West Wing Office on
this occasion. The details provided here of the Vice President's
conversation with Becker come from Strauss' notes.

DOJ-VP-00232
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staff.* After waiting for several minutes, the Vice President
came on the line and explained that since the Republican Party
was engaging in an extensive media campaign, the Democratic Party
needed to respond.. The Vice President asked Johns for a $50, 000
contribution. Because Johns .interpreted the request by the Vice
President as a request for a contribution from his corporation,
not from himself personally, Johns responded that he did not have
. the authority to commit the corporation. He added that this type
of contribution would need to be decided by a committee within
the corporation. He promised that if the corporation decided to
make such a contribution, he would get back in touch with the
Vice President.® The entire context of the conversation with
‘the Vice President focused on the need for action by the
Democratic Party in response to the action being taken by the
Republican Party.® No action was ever taken by the corporation.

5. Telephone Solicitations That Led to Nonfederal
Donations But in Which No Federal Elections Were
Mentioned .

As above, we here describe two additional conversations as
examples of cases in which it appears that the Vice President
made the fact that he was requesting soft funds explicit, because
each donor states that he filled out his subseguent contribution
check according to the instructions of the Vice President, and
the chack expressly indicate that they are soft money
contributions. The contributions were deposited into soft money
accounts.

* While Johns does not recall what day he received the
call, he does remember returning to his office one day in
December of 13995 and receiving a message that the Vice President
had called him. Clinton/Gore phone records indicate that a one
minute call was made to Johns' office on December 1, 19%5. In
addition, a thank you letter, signed by the Vice President and
mailed to Johns, references December 1 as the date of the call.

After receiving the message, Johns personally dialed the .
numbexr left for him. The call was answered by a male secretary
who eventually put the Vice Prasident on the line.

3  Johns' version of the conversation is corroborated by
documentary evidence. For example, Johns' call sheet has a
notation written by the Vice President in quotation marks as if
to indicate a quote from Johns: "Let me go back & talk to my
people and ask." 2An entry on the DNC spreadsheet entitled "Gore
calls® reads: “He will ask and call Gere or Knight.®

%  Johns does not believe the Vice President mentioned his
own election or any other specific eléctlon. DOJVE-00233
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a. James Hormel

On December 1, 1995, the Vice President telephoned James
Hormel, Chairman of Equidex, Inc., in his office in San
Francisco. The Vice President asked Hormel for $50,000 to
support "an advertising campaign for the DNC."¥ The two had a
conversation about the DNC media fund. Hormel said he would
consider the Vice President's request.

Hormel made a note with instructions given during his
conversation with the Vice President as to how a donation should
be forwarded to the DNC: “Check request: $30,000.00. Payable
to:. DNC-NonFederal Acct per V.P. Gore's request Send to: Peter
Knight 1615 L St. NW #650 W DC 20036 202659-3005." Hig December
11, 1995 check was made payable to the "Democratic National
Committee NON-FEDERAL ACCOUNT® for $30,000. The DNC deposited
this gift into a non-federal account. Hormel's gift was tallied
on the spreadsheet: "YES-§50K-Pastrick will follow up; $30K IN.®

Prior to the call, Hormel attended a session where the Vice
President addressed a small group about the ads being run by the
DNC. The meeting provided a forum for the Vice President to make
a presentation on the wedia campaign to the private sector.
Hormel recalls no connection being made hetween the DNC media
fund and the Clinton/Gore reelection effort.

b. Merv Adelson

On December 18, 1995, the Vice President telephoned Merv
Adelson, Chairman of East Capitol Associates, at his ocffice in
Los Angeles.® The Vice President asked Adelson for a
contribution of $25,000.® Adelson readily agreed to contribute

¥ Next to the contribution history on Hormel's call sheet,
staff assistant to the Vice President Joel Velasco, at Peter
Knight's direction, made a notation: ‘"no federal § '95." At the
bottom of the sheet, the Vice President wrote "Non-federal $
"soft" and "will call back."®

®  pccording to Adelson, the call was first received at his
office in Los Angeles and then patched through to his residence
in Aspen, Coloradoe.

¥ aAdelson recalled that the request for funds was for a
specific purpose, although he could not recall for what purpose,
Adelson could only recall that the reason given by the Vice
President for the request of funds was reascnable. To the best
of his recollection, the terms hard, soft, federal, and hon-
federal were not used in the phone conversation, but the way that
he completed his check, which he says he did pursuant to the Vice
Pregident's direction, strongly suggests that he was told to

- : DOJ-VP-00234
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$25,000. The only question Adelson posed to the Vice President
was to whom should he wake the check payable. While he does not
recall the response, Adelson said he would have followed
instructions given by the Vice President.®

On January 24, 1996, Adelson's accountant wrote a check in
the amount of $25,000 made payable to the "Democratic National
-Committee Non-Federal Account C/O Peter Knight". The DNC
deposited this check into a non-federal account. Entries an the
DNC spreadsheet entitled "Gore calls" were made opposite
Adelson's name: "YES-25K; letter sent 12/18/95; 25k IN."

iV. ANALYSIS

Section 607 prohibits only sclicitation or receipt in
federal office space of "any contribution within the meaning of
section 301(8) of the Federal Election Campaign Act of 1971."
Section 301{8} defines a "¢ontribution® as "any gift,
subscription, loan, advance, or deposit of money or anything of
value made by any person for the purpcse of influencing any
election for federal office" -- i.e., hard money. 2 U.5.C.

§ 431(8) () (1).

Thus, a contribition made to.a political campaign or a
political party, specifically intended to support the election of
the candidate, is a contribution within the meaning of section
§07. On the other hand, a contribution to a political party --
as opposed to a campaign committee ~- intended to support the
party's general abilify to "get out the word" about important
issues is a soft money contribution, and not included within the
scope of section 607.

Section 607 contains no. explicit intent requirement.
However, a 1508 district court opinion interpreted a predecessor
version of section 607 as a general intent offense. United
States v, Smith, 163 F. 928, 927 (M.D. Ala. 1308} {("The guilty
intent to viclate the law flows from the knowing and intentional
doing of the acts which the statute forbids. Ignorance of the
statute, or of the extent of its provisions, is no excuse.")}.
Reading a general intent requirement into section 507 is
consistent with the rebuttable presumption that Congress intends
te incorporate some mens rea requirement in its definition of
federal crimes. See United States v, Garrett, 984 F.2d 1402,

complete his check to a non-federal account.

“ While Adelson remembers taking instructions from the Vice
President, he alsc provided us with a one-page fax’ cover sheet
from Peter Knight's assistant to Adelson's secretary which )
states: “Mr. Adelson's check should be made out to Democratic

i $ - 3 3 »
National Committee Media Fund. DOJVP-00235
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1410 (5th Cir. 1993) (noting that courts "will presume that
Congress intended to require some degree of mens rea as part of a
federal criminal offense absent evidence of a contrary
congressional intent”).

Thus, based on the Smith case and normal principles of
construction of criminal statutes, we believe that, in
_prosecuting an alleged violation of section 607, the government
must prove that the defendant knew that he or she was: (1)
engaged in the act of soliciting or receiving; {2} in a federal
. office; and (3} was soliciting or receiving, in particular, a
hard money contribution. However, we do not believe that the
government would be required to prove that the defendant acted
willfully, i.e., that he or she knew it was illegal to make such
solicitations in federal office space.

Under the Independent Counsel Act, although intent is
properly considered in the context of a preliminary investigation
(as opposed to a 30-day initial inquiry), the Department is
limited in the extent to which it can rely on evidence of lack of
intent to justify declining to seek an independent counsel.
Section 532{a) (2) {B) (ii) provides that the Attorney General
cannot decline to seek the appointment of an independent counsel
based on "a determination that such person lacked the state of
mind required for the violation of criminal law involved, unless
there is clear and convincing evidence that the person lacked
such state of mind."

The facts developed during our investigation indicate that
as many as five people solicited by the Vice President from his
West Wing Office gave money that subsequently was deposited into
a DNC federal account. As explained above, we have concluded
that this was done without the donors' knowledge or prior
consent, and thus does not provide any inferential support for
the notion that they were solicited for hard money contributions.
Furthermore, we have no direct evidence that the Vice President
actually asked these or any other prospective donors to make
federal contributions. Indeed, in each of the situations where
the conversation was explicit, the evidence is to the contrary;
the Vice President requested soft money contributions. To the
extent the words used by the Vice President in ary of his
solicitations were ambigucus, the stronger inference to be drawn
from the facts and the context is that the Vice President was
asking for soft money. Moreover, even if the Vice President's
words could have been understood by a reasonable person as
‘seeking federal contributions, there is, we believe, clear and
convincing evidence that the Vice President intended to solicit
only soft money donations.

DOJ-VP-00236
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A. Evidence that the Vice President Asked Prospective
Donors for Non-Federal "Soft Money" Contributions

We have discovered direct and circumstantial evidence that
Vice President Gore explicitly or implicitly asked several
prospective donors to make "soft money" contributions to the DNC
during the telephone solicitations in gquestion.

1. Notes on Call Sheets

Notes taken on several DNC call sheets during conversations
between the Vice President and the listed donors provide evidence
that the Vice Pregident asked for soft money in those
conversations. For example, call sheets for Eric Becker and Jack
Bendheim ccentain handwritten notes by David Strauss, then the
Vice President's Deputy Chief of Staff, which reference *“soft
money." According to Strauss, these notes which state, "soft
money is permitted” and "soft and corporate OK," memorialize
parts of the Vice President's side of the conversation. Another
call sheet for James Hormel has the phrase "non-federal $ soft®
noted in the Vice President's handwriting. During his interview,
the Vice President explained that these three notes are
indicative of the types of references he made during his
telephone solicitations.®

In addition, a notation by the Vice President on Johnny
Johns's call sheet in guotation marks as if to indicate a quote
from Johms -- "Let me go back & talk to my people and ask.” -- is
consistent with a solicitation for a soft money corporate
contribution, which is how Johns recalls the conversation

1 It could be argued that the Vice President's statement ta

Becker that soft money is "permitted" could have implied to
Becker that the requested gift could also be made in the form of
hard money. However, because the Vice President asked Becker for
$50,000, it is clear that a knowledgeable doncr would have
understood the Vice President to be asking for at least $30,000
in soft money. That $30,000 could not only possibly be soft
money; xather, it had to be soft momey. There is no reason to
believe that, in stating that seoft money is "permitted” on’
February 9, 1996 ~- two weeks before Marshall wrote his
memorandum describing the DNC allocation practice, which, of
course, the Vice President denies he even read at the time -- the
Vice President was trying to tell Becker that the first $20,000
of his contribution could be given as hard money. If that had
been the Vice President's intent, he presumably would have said
so directly. In our view, the most reasonable inference to be
drawn from the Vice President's statement to Becker that "soft
money is permitted" is that the Vice President was trying to make
sure that Beckexr knew he had the option to make the comtribution
through his corporation. DOJ-VP-00237
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proceeding.” This inference is also supported by an entry on
the DNC spreadsheet entitled "Gore calls” in conpnection with
Johns's call which reads: *He will ask and call Gore or Knight."

2. Donours Who Understood the Vice President ta Be
Soliciting Soft Money

At least seven people called by the Vice President have
indicated that they understood the Vice President to be
explicitly or implicitly asking them for non-federal
contributions.

William Dockser told us that the Vice President did not
mention either “soft money" or "hard money" during their
conversation, but instead referred to the need to fund the DNC's
media campaign. Dockser was left with the impression that the
Vice President was requesting soft money, given Dockser’'s belief
that the DNC's issue-oriented ads were being funded by soft money
gifts. Similarly, E. Blake Byrne, who also was familiar with the
media fund from his involvement in the media business, indicated
that he agreed during his conversation with the Vice President to
make what he believed would be 2 "soff money” donaticn. Andy
Moxrse told us that the Vice President did not mention either
"hard"® or "soft" money during their telephone conversation.
However, when Morse wrote his contribution check, he assumed that
the contribution would be recorded as a soft money gift.? Jack
Bendheim also recalls nc mention of hard or soft, federal or
neonfederal money during his conversation. Nevertheless, Bendheim
told us that because the media campaign was "issue-oriented," he
understood the Vice President to be asking for soft money.

James Hormel's own contemporanecus notes as to how his
donation should be forwarded to the DNC -- "Check request:
$30,000.00. Payable to: DNC-NonFederal Acct per V.P. Gore's
request Send to: Peter Knight 1615 L St. NW #650 W DC 20036

2  Corporations are prohibited under the Federal Election

Campaign Act from giving hard money contributioms. 2 U.S.C.

'§ 441b. However, corporations may donate to a national party
committee's nonfederal account. Thus, unless it is tQ'be .
inferred that the Vice President was soliciting a plainly illegal
contribution -- which in our view is clearly unwarranted -- the
twe were clearly discussing a soft money contribution.

“ As noted above, the DNC deposited portions of the
Dockser, Bymme, and Morse gifts into a hard wmoney account without
their knowledge.

N DOJ-VP-00238
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202659-3005." ~- suggest that the Vice President asked him for a
soft money contribution.® .

Similarly, Merv Adelson recalls asking the Vice President to
whom should he make his $25,000 contribution payable. Although
Adelson does not recall the Vice President's response, he says he
would have followed instructions given by the Vice President.

. Adelson's accountant subsegquently wrote a $25,000 check in the
amount of $25,000 made payable to the "Democratic National

" Committee Non-Federal Account C/0 Peter Xnight.* The evidence
thus suggest that the Vice President asked Adelson for soft
money.

As noted above, the Vice President made a notation on the
Johnny Johns call sheet indicating that Johns perceived the Vice
President as soliciting a corporate contribution. Johns himself
has told us that he in fact thought the Vice President was asking
him for a corporate contribution, which is why he told the Vice
President that he did not have the authority to commit his
corporation to the contribution the Vice President was
requesting.

3. The Vice President's Interview

In his November 11, 1997 interview, the Vice President
stated that he never asked a prospective donor for a federal
contribution during his telephone solicitations, and that he in
fact frequently made the "soft" nature of the funds he was
soliciting an explicit®part of his *pitch.” According to the
Vice President, he did this because he believed (incorzrectly)
that the DNC's media campaign was being funded only through soft

~money contributions, and because he thought it would sometiwmes be
easier for an officer or high-level manager of a large
corporation to make a substantial contribution through the
corporation rather than with personal funds.

On the cther hand, several memos addressed to the Vice
President clearly state that the DNC media campaign had to be
funded with a split of hard and soft momey. At least one of
these mewmcs, entitled "DNC Budget Analysis -~ 11/21 POTUS
PRESENTATION, " appears to suggest that the issue of hard money
and the media fund was also discussed at a meeting attended by
the Vice President. In addition, the February 21, 1996 Bradley
Marshall memo, which was attached to the February 22, 1996 memo
from Harold Ickes to the President and Vice President, appears to
reflect the DNC's practice of splitting contributions.

¥ However, Hormel recalls no reference to soft money during
his conversation with the Vice President.
DOJ-VP-00239
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The Vice President told us that he does not recall the topic
of a hard money component for the media fund having been raised
at the November 21, 1355 meeting, or on any other occasion in his
presence. Moreover, according to the Vice President, he did not
read Ickes' DNC-related memos, including Ickes' February 22, 1996
memo which attached the February 21, 1996 Bradley Marshall
memo.* At least two of the Vice President's assistants have
confirmed that he did not read many of the memos that were placed
in his in-box. Neither could say, however, whether the Tckes
memos were amony those ignored.

B. Solicitations That Were Arguably Ambiguous

We have no direct evidence that the Vice President
explicitly asked any prospective donor to make a "hard .money"
contribution in the course of his telephone solicitations.
However, several of the Vice President's solicitations, as
described by the prospective donors,. are arguably susceptible to
more than one interpretation. In our view, the more reasonable
interpretation of these solicitations is that the Vice President
was asking for soft money. :

1. Solicitations in Which the Vice President Referred
in Pasging to His Reelection Campaign While
Soliciting Contributicns for the DNC's Media Fund

In the course of soliciting Robert Johnson for a
contribution to the DNC media fund, the Vice President referred
in passing to his reelection campaign. The Vice Pregident told
him that he was facing a tough election. However, he did not ask
Johnson for a contribution to the Clinton/Gore '96 Committee, but
instead asked Johmson to contribute $30,000 to the DNC in order
to get the DNC's message out on issues such as health care.

In soliciting Penny Pritzker for a contributien to fund the
madia campaign, the Vice President reminded her that ghe had been
present in Chicage when the Vice President had shown some sample
ads to a group of Democratic party supporters. According to

% The Vice President acknowledged that, had he read these
memos, his belief that the media campaign was funded with soft
money would have been challenged.

% We believe that this interpretation is bolstered by the
evidence, summarized above, that in several instances the Vice
President clearly asked for soft money in his telephone
solicitations on behalf of the DNC. Given this fact, it seems
reasonable to infer that, in other fundraising calls made around
the same time and as part of the sawme fundraising effort, the
Vice President also asked for soft rather than hard money |

contributicns. DOJ-VP-00240
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Pritzker, in the course of that presentation, which occurred
several weeks prior to the Vice President's telephone
solicitation, the Vice President had stated that the issue ads
being run by the DNC had been successful in promoting the
presidential reelection effort.

Critics of the DNC have complained that the DNC ran its
_issue ads for the very purpose of circumventing the limitations
on contributions to and expenditures by the Clinton/Gore '35¢
Committee. However, federal election regulatiocns permit national
party committees to accept both federal and non-federal
donations. See 11 C.F.R. § 102.5. Indeed, in light of the
Supreme Court's holding in Coloradg Republican Federal Campaion
Committee v. FEC, 116 8§, Ct. 2309 (1996), it may even be
unconstitutional to restrict the DNC's ability to air commercials
that do not expressly advocate the election or defeat of
particular candidates, even if such commercials incidentally
benefit or harm those candidates by shaping public opinion. In
short, there is a legitimate distinction between hard and soft
contributions rooted in federal election law wkich results in
what has been termed a “"soft money loophole.®

As described by Johmson and Pritzkexr, the Vice President was
expressly asking them to make contributions to the DNC so that
the DNC could keep its issue ads on the air. Moreover, at least
with respect te Johnson, the Vice President asked for a large
encugh donation that a knowledgeable donor must have understood
the Vice President to be asking for at least sompe soft money.?¥
The Vice President did not ask either Johnson or Pritzker to make
contributions to the Clinton/Gore '96 Committee. . To the extent
that the Vice President acknowledged that his own campaign might
benefit from the DNC's airing of issue ads, that did not, in our
view, convert what the evidence suggests was intended and
understood to be a soft money sclicitation into a hard money
solicitatien. At most, it was an acknowledgement of the
existence of a legal lowuphole.

2. Solicitiations Which Did Not Leave the Prospective
Donors With An Understanding of What the Vice
President Was Asking For

In several imstances, our interviews suggest that .
individuals who were solicited for money by the Vice President
did not have an understanding following the call of whether the
Vice President had asked them for federal or non-fedaral

% As noted above, according to Johnson, he did not realize
at the time that the DNC could accept any hard meney.
Apparently, nothing the Vice President said to Johnson changgd
Johnson's misunderstanding -- which is consistent with the Vice
President's explanation that he was asking only for soft money.

- DOJ-VP-00241
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contributions. However, all of the donations received from
people in this category were deposited into non-federal accounts,
and with respect to each of these calls, we have no evidence from
which it could be inferred that the Vice Fresident was soliciting
hard money.

Of those who declined to make donations in response to the

- Vice President's request, the only solicitation whicH we feel was
somewhat ambiguous was that which the Vice President made to Noah
Liff. 1In his call to Liff, the Vice President first thanked him
for his support of the Administration's policies and, according
to Liff, then said something like: “"any help you can give us
here, we would appreciate." BAccording to Liff, the Vice
President did not mention the DNC or the wedia fund during the
call., On the other hand, he also did not mention any federal
campaign or reelection fund. The Vice President also did not
state how much money, if any, he was seeking or how the money he
might be seeking would be used. Liff recalls nothing more
specific than a request to "help them out up there.n

Liff, who igs from Tennessee, has known the Vice President
for several years and has supported him since he began running
for public office. Interestingly, while the Vice President,
during his interview, characterized Liff as a Republican, Liff
considers himself a Democrat.® Regardless of his party
affiliation, the two spent a considerable amount of time, during
their conversation, talking about Liff's general support for the
positions taken by the Administration.

Liff's response to the Vice President's request for "help"
-~ that he had already given the "legal limit" -- seems to
indicate that Liff thought the Vice President was regquesting
support for Clinton/Gore '96. Moreover, the absence of a
reference to the DNC during the call appears to set this call
apart from most of the other solicitations.

On the other hand, the DNC did prepare a call sheet for the
Vice President concerning Liff, and the Vice President called
Liff on May 2, 1996, which was during the period that he was
making calls for contributions to the DNC media fund.
Furthermcre, Liff has told us that he may not have understocd at
the time that he could make a soft money contribution to the DNC.
In this context, Liff's reference to his previous contribution of
the "legal limit" can most reasonably be interpreted as a
nonsequitur born of Liff's misunderstanding of what the Vice
President was asking for. Given the fact that we have found no
other evidence of the Vice President asking any donors listed on

® The Vice President recalls talking to Noah Liff, but he
is not sure if the call was part of the DNC fundraising call

program. DOJ-VP-00242
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DNC call sheets for contributions to the Clinteon/Gore '96

Committee, this latter interpretation of the Liff telephone call
seems more plausible.

Taking all the evidence of this conversation into account,
we conclude that the conversation was between two individuals who
had known each-other for years, and that after general
conversational pleasantries, the Vice President tentatively

"broached the subject of a contribution to an individual he
assumed to be a Republican, and therefore unlikely to contribute
to the DNC. Liff in turn, familiar only with hard money
contributions, immediately rebuffed the overture, saying he had
given his "legal limit," at which point the Vice President
dropped the topic. While it appears that Liff assumed that the
Vice President was talking about a hard money contribution, based
on his description of the conversation that assumption was not
based on anything said by the Vice President.

Cc. The Vice President's Intent

The Vice President has stated that he intended to ask only
for scft money, not hard money, contributions to the DNC in the
course of his telephone solicitations from his West Wing Office.
As noted above, the Vice President has stated that this must have
been his intent because he believed (incorrectly} at the time
that the DNC's media campaign was being funded only through soft
money contributions. In addition, the Vice President told us
that he incorrectly believed at the time that individuals were
limited to giving only~$2,000 in hard money to the DNC per
election cycle. The Vice President claims that he was laboring
under this misconception of federal election law because he
assumed national party committees were subiject to the same
limitations of $2,000 in federal contributions per election cycle
as were the committees he had formed when he had scught election
to the House of Representatives and later to the Senate. Thus,
acrording to the Vice President, when he saw suggested
solicitation figures of over $20,000 on the DNC call sheets, he
assumed that he had to be asking for soft money.

We have developed no esvidence to show that the Vice
President read Ickes' memos setting forth that the DNC had to
raise both hard and soft money in order to keep its issue ads on
the air, or that he read Marshall's memc which alluded to the
DNC's annual individual hard money limit. Given the very large
amounts that the Vice President was being asked to raise, it
seems plausible that he would believe he was asking for soft
money in his telephone solicitations. We have found no evidence
to counter his eclaim to this effect.
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V. CONCLUSION

To summarize, the preliminary investigation has established
the following points:

.1} There is no evidence that the Vice President knew of the
DNC practice of reallocating a portion of large contributions to
hard money accounts. Therefore, there is no factual basis on
"which one could conclude that further investigation is warranted
of whether the Vice President may have violated section §07 by
making vague or ambiguous solicitations, knowing that a portion
of any ensuing contribution would he treated as hard money.

2) There is no evidence that the Vice President expressly
asked any of the individuals he contacted directly for funds to
support his reelection or the election of any other federal
official.

3) There is affirmative evidence that the Vice President
asked for support for the DNC media campaign in virtually every
call. Such support could, under law, have begen either hard or
soft.

4) All donors who had an affirmative impression of what was
being requested believed it was a solicitation for soft money.
Noah Liff, who recalls a response to the Vice President that
suggests he interpreted the request as a hard money request
("I've given my legal limit") states that he thinks he may not
have been aware at the-time that there was any other option
available. Given that context, it is not warranted to interpret
the general nature of the recalled request made by the Vice
President ("Any help would be appreciated") as a request for hard
money .

5)  In numerous conversations with more sophisticated
donors, the discussion explicitly focussed on the fact that the
Vice President was soliciting soft money.

6) In the vast wmajority of the cases, donations resulting
from the Vice President's solicitations were handled by the DNC
as soft money. In the few cases where they were not, the
.evidence suggests that this was done without the donors or the
Vice President's knowledge.

7} The amounts of the reguests being made suggest prima
facie that the requests were for soft money. Hard money .
donations in those amounts would have been unlawful. There is no
avidence to suggest that there was ever any discussicn or
understanding by either the Vice President or any of the donors
that a portion of a single donation might be treated as hard
money .
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Based on these factors, and our additional analysis above,
we have concluded there is insufficient evidence that the Vice
President may have violated section 607 to warrant further
investigation, and we accordingly recommend that the Attorney
General be advised not to seek the appointment of an independent
counsel. In order to justify the need for further investigation
by an independent counsel here, one would be required to decide

_the following issues in the following ways:

a) 18 USC § €07 applies to telephone solicitations made
from the Vice President's office in the White House to private
citizens located outside the White House;

b) There is nc Department of Justice policy that such
solicitations will not be prosecuted;

<) At least one of the solicitations made here was a call
for a contribution within the meaning of the FECA; and

d) That there is not clear and convincing evidence that
the Vice President did not intend to:solicit such
contributions. :

aAlthough we would ordinarily attach to this memorandum the
necessary paperwork to be filed with the Special Division of the
Court of Appeals, we have not done so here so as not to delay, in
light of the upcoming holiday, the review of our conclusions. We
will immediately begin-drafting this paperwork.
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ADDENDUM

Persons Solicited by the Vice President -- Resulting
Contributions Partially Deposited into a DNC Federal Account

Angelos, Peter
Byrne, E. Blake
Dockser, William
Johnson, Robert
Morse, Andy

Persons Solicited by the Vice President -- Resulting
Contributions Depogited into a DNC Non-Federal Account

Adelson, Merv
Black, Scott
Cofrin, David
Dayton, Mark
Getty, Ann
Hoxrmel, James
Jenrette, Richard
Landow, Nathan
May, Peter
Petrocelli, Anthony
Wang, C.J.

Persons Solicited by the Vice President --
No Contributions Given As a Result

Ellison, Lawrence
Johns, Johony
Pritzker, Penny

Liff, Noah-

Becker, Eric
Bendheim, Jack
Stephenson, Byron Rex’
Utley, Robert

No Solicitation by the Vice President -- Thank You. Call

* Broad, Eli
Casey, Thcmas
Chaudary, Rashid
Coleman, Lynn Rogers
Donald, James
Dozeretz, Beth
Edwards, Jim
Gohd, Matthew

-VP-0024
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+*+ Leesfield, Ira

* Marcus, George

Manatt, Charles Taylor
C'Neill, Patrick
Pensky, Carol Ann
Rosen, Jacob

Rubin, Robert
Shorenstein, Walter
Shuman, Stanley

Stout, Thomas Philip

* Contributions to DNC partially deposited into
federal account

No recall of telephone conversation with the
Vice President re: contributions

Adler, Michael
Allaire, Paul
Allard, Nicholas
Allison, Gary
Alix, Jay

Arnocld, Truman
Azima, Farhad
Bailey, Ken

Bakke, Dennis
Barrientos, Rene
Bass, Robert Muse
Belfer, Bob

Belz, Gary
Bildner, Allen
Boggs, Thomas
Branson, Frank L.
Bronfman, Edgar Sr.
Callaway, E1li
Casperson, Finn
Catsimatidis, John
Cauthen, Sonny
Cejas, Paul

Chao Chi-Chu, George
Chapman, Joe
Checchi, Alfred
Clayton, James
Cloobeck, Stephen
Clymer, Ray
Cofrin, Gladys
Cogan,. Marshall
Connelly, John E. .
Cooke, John Frederick DOJ-VP.00247
Cooper, Irby
Corzine, Jon S.
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Daly, Thomas

Davis, Marvin

Dayton, Ken

Delk, Robert Mitchell

Dell, Michael

Demenil, Dominique

Drummond, Garry Neil
.. -Dunavant, William B.

Dwoskin, Albert James

Eskind, Jane

Eychaner, Fred

Farouki, AbulHuda

Field, Fred

Fisher, Wayne

Flom, Joseph H.

Ford, Gerald J.

Free, James Carlton

Friedenrich, John

Friedkin, Monte Norman

Frost, Phillip

Gallagher, Mike

Garrett, Richard

Geffen, David

Geiger, Keith Brian

Gilman, Howard

Glatfelter, Athur

Greenwald, Stephen

Gupta, Rajendra

Hall, Craig -

Haney, Franklin

Hardy, G.P.

Hay, Jess

Hayward, Richard

Hazeltine, William Alan

Hurwitz, Charles

Hyde, Joseph R.

Irani, Ray

Jacobsen, Ken

Jamail, Joseph

Jones, Clark

Jones, Paul Tudor

Jordan, Vermon

Joyce, John

Katz, Lewis -

Relly, Peter G,

Kenmore, Ayse

Frise, Ron L.

Krupnick, Jon E. .

Lausell, Miguesl Demetrio Marxuach ’

Lerman, Miles DOJ-VP-00248
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Levin, Susan Bass



418

45

Lindner, Carl
Manilow, Lewis
Manilow, Susan
Manning, John Patrick
Masri, Hani

Master, Bernie
Mathews, Harlan
McDonough, Robert
McEntee, Gerald W.
McMillian, John G.
McWherter, Ned Ray
McWhorter, Clayton
Messinger, Alida Rockefeller
Mills, Olan

Mithoff, Richard
Moldaw, Stuart
Mondale, Ted
Montrone, Paul M.
Morey, Maura

Morton, Peter

Neal, Roy

Norton, Pater

Nutt, David

O'Quinn, John

Pearl, Frank

Pincus, Lionel
Podasta, Anthony
Pollin, Abe

Fotter, Jonathan ~
Ramero, Edward
Rapoport, Bernard
Rivera, Dennis Hickey
Robertson, Sanford
Rohatyn, Felix
Roitenberg, Harold
Rudin, Lewis

Rudman, M. B.  {Duke}
Russell, Madeleine
Sachs, Marshall
Sauter, Gary
Schoenke, Ray

Scott, Dr. Steven Martin
Sharp, James

Shipley. George Corless
Simon, Bren

Simon, Diana Meyer
Slawson, Richard William
Smith, Raymond William
Sparks, Willard
Sparks, Rita

Stein, Jay

Studley, Julizn
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Sussman, Donald
Sweeney, Patrick A.
Tagg, George
Thompkins, Susie
Tisch, Jonathan
Tisch, Steven
Tobias, Robert

. Torkelson, John
Trauger, Byron
Tully, Daniel
Umphrey, Walter
Vermorn, Lillian
Weaver, Delores Barr
West, Jake
Williams, John Eddie
Yokich, Stephen

1894 Calls Made from DNC Offices

RBorish, Peter
Bronfman, Edgar Jx.
Dattel, Samuel
Walton, Alice

Unavailable for Interview

Jimenez, Mark
Uribe, Charles
Dilier, Barry
Velez, Ruben
Lerach, William
Zappa, Gail
Jenrette, Richard

Refuged Interview

Becker, Eric

Coia, Arthur
Fishelson, Julie
Hess, Leon

Lewig, Peter
Rechelbacher, Horst
Robb, Gary
Townsley, William
Zimmerman, Raymond
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U.S. Department of Justice

Criminal Division

Office of the Deputy Assistant Attoency General Washingion, D.C. 20530

November 24, 1997

MEMORANDUM FOR THE ATTORNEY GENERAL

THROUGH : The Deputy Attorney General
[ N i
FROM: Mark Richard

Deputy Assistant Attorney General
Criminal Division

SUBJECT : Independent Counsel Matter Concerning
President Clinton

DISCUSSION: Attached is the Independent Counsel package on
President Clinton recommending that no counsel be sought. The
recommendation is predicated on the conclusion that there is no
specific and credible evidence that the President solicited
contributions from any official work space within the White
House.

The recommendation is also supported by the conclusion that
all of the solicitations by the President were for soft money and
therefore not within the ambit of 18 U.S.C. § 607. I am inclined
to suggest that the package be amended to reflect that conclusion
as an additional or alternative basis for finding that
appointment of an Independent Counsel is not justified but I did
not want to delay getting this material to you as socn as
possible.

One last observation. After you review the complete 607
package which will shortly be transmitted, you may conclude, as
some argue, that 607 does not reach the location where the
solicitor is located when he or she makes a telephone call but
rather occurs "in" the location where the solicitation is
received. If you reach such a conclusion that would constitute a
third basis for supporting the conclusion that an Independent
Counsel appointment is not supportable in this case because all
the calls placed by the President were received in nonfederal
work places.

Attachment
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U. S. Department of Justice

Washington, D.C. 20530

KOV 21 1997

MEMORANDUM

TO: Mark M Richard
Acting Assistant Attorney General
Criminal Division

FROM: Lee J. Radek | R 5‘«(} \‘:L;
Chief
Public Integrity Section
Criminal Division

SUBJECT: Independent Counsel Matter: President of the
United States William Jefferson Clinton

As you know, the Public Integrity Section, in conjunction
with the FBI, has conducted a preliminary investigation to
determine whether the President of the United States, William
Jefferson Clinton, a covered person under the Independent Counsel
Reauthorization Act of 1994 (the Act), 28 U.S.C. §§ 591-599, may
have solicited campaign contributions in the Oval Office or other
official work space in the White House in potential viclation of
18 U.S.C. § 607. As explained below, we have concluded that no
further investigation of this allegation is warranted and
accordingly recommend that the Attorney General be advised not to
seek the appointment of an independent counsel.®

The Attorney General must reach her decision on this matter
no later than December 2, 1997, 90 days after the Department of
Justice received from a majority of the majority party members of
the Committee on the Judiciary of the House of Representatives a
written request for the appointment of an independent counsel.
See 28 U.S.C. § 592{(g). Although we would ordinarily attach to
this memorandum the necessary paperwork to be filed with the
Special Division of the Court of Appeals, we have not done so
here so as not to delay, in light of the upcoming holiday, the
review of our conclusions. We will immediately begin drafting
this paperwork.

' Special Agent Gregory Deegan, the case agent in this
matter, has reviewed and verified the facts contained in this
memorandum.
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INTRODUCTION AND SUMMARY

The Public Integrity Section was asked to open this matter
following a published account of testimony given before the
Senate Committee on Governmental Affairs by former White House
Deputy Chief of Staff Harold M. Ickes. This article, published
in the New York Times on September 14, 1997, titled "Aide Said He
prodded President to Complete Fund-Raising Calls," stated that
Ickes had testified that on occasion the President had made fund-
raising calls on behalf of the Democratic National Committee
(DNC), and implied that those calls might have been placed from
the Oval Office. {See Attachment A.) This inquiry was opened
because it thus appeared that a source in a position to have
knowledge of the facts had testified under oath that the
president could potentially have violated a federal criminal
statute. See 18 U.S.C. § &07.

As required under the Act, we conducted a 30-day initial
inquiry to determine whether there was specific and credible
evidence that the President may have violated section 607. Based
on the FBI's own interview of Harold Ickes and a thorough review
of his Senate deposition and testimony, we concluded that the
information reported in the New York Times did not amount to
specific and credible evidence that a viclation of section 607
may have occurred. First, as Ickes stated under oath, he in fact
had no specific recollection of any calls actually made by the
President and whether they amounted to solicitations or not.
Second, and more important, Ickes testified that insofar as he
recalled having been with the President on one occasion when
calls were made (which could have involved DNC fund-raising), he
distinctly recalled making those calls with the President in the
president’s study on the seccnd floor of the White House
residence. Thus, Ickes’ reccllection did not amount to an
allegation of wrongdoing at all, inasmuch as there was no
allegation concerning the indispensable raquisite of a potential
section 607 violation: that the calls had been made from the Oval
Office or some other official work space within the White House
complex. i

We were nevertheless aware, based on documents gathered by
the Campaign Financing Task Force, that between 1894 and 1956
repeated attempts had been made to get the Preszident to make
specific fund-raising calls on behalf of the DNC. These varicus
requests involved 68 potential donors and several discrete time
periods. We undertoock to determine with respect to each of those
possible calls whether a call was actually ever made and, if so,
the nature, cilrcumstances, and location of that call.

At the conclusion of the 30-day initial inguiry, there still
was no evidence of a specific occasion on which the President
might have placed a fund-raising call from cofficial work space
within the White House. We nevertheless recommended to the
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Attorney General that she initiate a preliminary investigation
under the Act to permit the fullest possible development of the
facts prior to making her final determination in the matter. We
specifically identified several areas we intended to probe during
the preliminary investigation. First, we wanted to complete our
interviews of each of the 68 potential donors, and to develop the
fullest possible record of any call that was actually made.
second, we wanted to interview the President to probe (1) his
recollection of any request to make calls and any calls he may
actually have made; and (2) his knowledge of the law and any
advice of counsel*he may have received. Finally, we wanted to -
develop complete information concerning the White House telephone
system and the availability of call detail records for purposes
of establishing whether and from where within the White House
complex any calls had been made.

We have now completed this additional investigation.? The
evidence suggests that on five discrete occasions requests to
make telephone fund-raising calls were communicated to the
President or his staff by the DNC. These reguests were
communicated in the form of memoranda or call sheets listing the
names, backgrounds, contribution histories, and phone numbers of
prospective donors. These five occasions were on October 18,
1994; October 21, 1994; November-December 1995; February 7, 1996;
and March 7, 1398%6.

The only evidence proving that the President actually placed
fund-raising calls is supplied by documents relating to
October 18, 1994. There is no evidence based on either White
House records or donor interviews suggesting that the President
actually placed calls on any of the other occasions. With
respect to October 18, 1994, the available evidence suggests that
the calls were made from the President’s study in the White House
residence, and there is no evidence suggesting any of the calls
were made from the Oval Office or any other official White House
work space. We also developed evidence that the President was
scheduled to make calls on November 28, 1995, though the evidence
suggests that he did not do so. We have no evidence that he
actually did. As for the other occasions on which the President
was requested to make calls, our investigation has uncovered no
proof permitting a reasonable inference that the President called
any potential donmor. 1In sum, therefore, our investigation
developed no specific and credible evidence that the President
may have violated section 607. We accordingly recommend that the
Attorney General be advised not to seek the appointment of an
independent counsel.

2 gixty-four of the 68 donors consented to personal
interviews; the remaining four gave attorney proffers (one of
whom has also consented to an interview on November 24, 1997).
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THE STATUTE

The relevant criminal statute -- 18 U.S.C. § 607 -- raises a
number of extremely complex legal issues in relation to its
application to the facts at hand. Indeed, as you ara aware, even
within the Criminal Division, divergent views of the statute's
scope and applicability to these facts have emerged, as expressed
in connection with our investigation of the similar fund-raising
allegations involving the Vice President. We do not believe
these issues need to be resolved for purposes of this preliminary
investigation, however, because as the facts have developed, even
under the broadest possible reading of the statute, theére is no
specific and credible evidence of a violation by the President.
We accordingly assume for purposes of our analysis here that
section 607 would cover any telephone call to any person,
anywhere, by which the President solicited a contribution of
federal funds {"hard money®) during & call placed from any of the
nonresidential areas of the White House.

In relevant part, section 607 provides as follows:

{a} It shall be unlawful for any person to
solicit or receive any contribution within the meaning
of section 301(8) of the Federal Blection Campaign Act
of 1971 in any room or bullding occupied in the
discharge of official duties by any person mentioned in
section €03, or in any navy vard, fort, or arsenal.

Any person who violates this section shall be fined
under this title or impriscned not wmore than three
years, or both.

The elements of this statute seem deceptively straightforward.

In order to make out a violation of section 607, the government
must establish that: (1) "any person," (2) solicited or received,
(3) any "contribution” within the meaning of section 301(8) of
the Federal Election Campaign Act of 1971 (i.e., any "gift

made by any person for the purpose of influencing any election
for federal office®}, (4) in any room or building occupied in the
discharge of official duties, (5) by any person menticned in

18 U.8.C. § 603.

In the context of the facts at hand, this statute raises
numerous complex issues of statutory counstruction for which there
is no unambiguous answer, such as (1) whether Congress intended
the President, in light of his unigue constitutional
responsibilities, to be included as "any perscn" within the
meaning of the statute; (2) whether z solicitation over the phone
occurs "in" the room or building in which the solicitor is
located, or where the prospective donor is located, or both; (3}
whether the purely residential areas of the White House are
occupied "in the discharge of official duties®; (4) whether the
President is a "person mentioned in section 603"; and (5) whether
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the statute applies only if the target of the solicitation is a
federal government employee.

some of these issues were addressed in a 1973 Office of
Legal Counsel Memorandum analyzing the predecessor statute to
section 607 in the context of political activities engaged in by
President Carter at the White House. See Memorandum for Philip
Heymann, Assistant Attorney General, Criminal Division, from
Larry A. Hammond, Acting Assistant Attorney General, Office of
Legal Counsel (1979) [hereinaftex, "OLC Opinion"]. We view that
opinion as controlling here. Thus, consistent with the OLC - -
Opinion, we conclude the following: (1) that the President is
included within the meaning of the phrase "any person" as set
farth in section 607; (2) that the prohibition of the statute
would not cover conduct taking place within the private,
residential portions of the White House; (3) that the President
is a “perscn mentioned in section 603"; and {4) that
section 607°'s prohibition applies to solicitations of private
citizens as well as government employees. In addition, although
there is no definitive authority addressing whether a telephone
solicitation occurs "in" the room or building in which the
solicitor is located, for purposes of this analysis we will
assume that a solicitation over the phone could be deemed to have
occurred "in® both the location of the caller and the location
where the call was received.

The President’s private residence consists of the third and
fourth floors of the four-story White House mansion. The second
floor of the mansion, called the State Floor, includes rooms
congidered to be part of the residence, but which are used
predominantly for cfficial functions, such as state dinners.
Although the OLC opinion did not explicitly discuss the
President’'s study, also known as the Treaty Room, the study is
located on the third floor of the mansion, within the private
reaicdence, and is thus included within the Opinion’s bright-line
conclusion that section 607 does not apply to any of the "areas
within the discrete private residence area” of the White House
mansion. The President’s study is situated among several
bedrooms, and is down the hall from the purely private family
dining room.

The room at issue in the OLC Opinion, the so-called Family
Dining Room, is located on the State Floor, a mixed-use area
within the White House. At the time of the OLC Opinicn, the
Family Dining Room was used predominantly for official functions.
Even so, the Opinion found that section 607 did not apply to this
mixed-use area when it was not being used for an official
function, i.e., "in the discharge of official duties.” Applying
the same reasoning here, even if the study was not within the
clearly residential area of the White House, section 607 would
not spply to the President’s calls from that room, because at the
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time of the calls, the study was not being used for an official
function.

The fact that, according to White House Chief Usher Gary
Walters, the President occasionally used the Treaty Room to meet
with other heads of state and for official ceremonial purposes
does not change this conclusion. The room is within the
rdiscrete private residence area,® it is the President’s personal
study, and it was not being used for an official functidn at the
time of the telephone calls. Therefore, in our view, section 607
does not reach cohduct that occurred in the President’s study.’-

DISCUSSION
I. The Investigation Revealed No Specific and Credible
Evidence That the President Made Fund-Raising
Solicitation Calls from a Nonresidential Area of the
White House

A The Ickes’ allegation

The allegation that precipitated this investigation was a
newspaper account of the sworn deposition of former Deputy Chief
of Staff Hareld M. Ickes in the Special Investigation of the
Senate Committee on Governmental Affairs. On September 14, 1997,
the New York Times rveported in an article titled "Aide Says He
prodded President to Complete Fund-Raising Calls® that Ickes had
testified that he had pressed the President to make fund-raising
calls from the White House on behalf of the DNC and that on
occasion he was "fortunate enough to find out that [the
president] had, in fact, made a phone call.® Furthermore, the
article reported that Ickes had stated that he had consulted
White House Counsel Lloyd Cutler, who had said that the President
could make calls from the Oval Office, thus implying that the
calls were placed from the Oval Office. Basged on these
statements in the article, it appeared that a source in a
position to have knowledge of the facts had testified under ocath
rhat the President may have violated a federal cyiminal statute,
and the Attorney General accordingly opened an initial inguiry
into the matter under the Act. As we subsequently learned,
however, Ickes’ testimony, read in context, was considerably
vaguer than the newspaper account suggested on the issue of
whether calls had actually been made. Further, and more
important, Ickes neither stated nor implied that any such calls

* Further, as the evidence discussed below suggests, even
if section 607 applied to the President‘s study, we would in all
likelihood conclude that under the clear evidence, the President
lacked the reguisite intent £o violate the statute since he was
specifically advised to make the calls from his residence.
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had been made from the Oval Office, the sine gqua non of a
potential section 607 violation here.

Indeed, upon being shown a memorandum from November 1995
referring to potential phone calls by the President, Ickes
testified, "my recollection is that I don’t think he {the
President] made one of these phone calls." Ickes admitted that
he had asked the President to make calls and that the President
had agreed to do so, but that, "I think in this instancé -- I
don’t know as a fact -- I don’t think he made one of them." It
was in this context that the following exchange took place:

Ickes: "[Qluite frankly, I think it’'s fair to say, he
made few, if any, of the phone calls in ’$5 and
‘96, and as I said before, I think in my :three
vears there, I only asked him to make phone calls,
two, three, maybe four times at the most."

Counsel: "Did you receive feedback from any of those times
that he had made telephone calls?"

Ickes: "Yeah, when I was fortunate enough to find out
that he had, in fact, wmade a phone call.

Counsel: "So, in the first instance, you would look at the
list that went in to make sure that the beople
were appropriate people to call, and then, if the
President said he did call, you would contact
[Marvin] Rosen to make sure there was some follow-
up so you could actually get the money."

Ickes: "Yes. There wasn’t much of the latter.”

As this context shows, Ickes testimony was considerably more
tentative than the New York Times story suggested, inasmuch as
the premise assumed in the question (that the President had made
telephone calls) had just been denied by the witness ("I don't
think he made one of them"; "few, if any").

During his Senate deposition, Ickes was alsc shown call
sheets from the February 1996 time frame. These were the only
other call sheets shown to Ickes during his June deposition.

Upon examining these call sheets, Ickes testified, "I have no
recollection whether the President made these calls or whether he
made any of them, if so, to whom he called, and if so, whether
any of them gave money as a result of the calls." Thus, at the
end of his two-day deposition in June, Ickes had in fact not
testified to any specific recollection of the President having
made any fund-raising calls on behalf of the DNC. Although this
testimony might be viewed as misleading, careful analysis reveals
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that Ickes’ subsequent statements on the issue are not
inconsistent. Ickes disclaimed any recollection of "these"
(emphasis added) calls. He later admitted some recollection of
other calls; i.e., the calls relating to the October 1394 call
memoranda ag distinguished from the 1995 and 1996 call sheets.

Further, Ickes did not testify during that deposition that
White House counsel Lloyd Cutler had said that the President
could make calls from the Oval Office. Rather, Ickes téstified
that around the time that the DNC had asked the President to make
calls, Ickes had checked with one of the lawyers in the Counsel’s
office, probably Cheryl Mills, and was told that the President
could make telephone calls to solicit money and that White House
counsel preferred that any such calls be made from the residence.
Significantly, Cheryl Mills had a similar recollection of her
conversation with Ickes, as we learned in our own interview of
her. Ickes testified that he had no knowledge as to which part
of the White House the President had made these calls from, if in
fact they had been made at all.

Ickes was recalled by the Senate for another deposition on
September 22, 1997. At that time, he clarified his earlier
testimony in this respect:

I do not know whether the President made any phone
calls in 9%, '96. I do recall his making a small
number of telephone calls in 1994 in connection with
the health care [sic] to raise money for the -~ or to
try to raise money for a special media fund that we had
established -- or that had been established by the DNC
to support the President’s health care initiative, but
as I think I made clear in my testimony to you the
other day or however many weeks or months ago it was, I
do not know as a fact that the President made any phone
calls in ‘9% and ’96, and my sense was that he did not.

Later in his testimony, as in his interxview with us, when Ickes
was shown the two October 19%4 memoranda, he acknowledged that
these may be the calls he remembered the President making in
1954, In our interview, Ickes elaborated that he did not recall
any of the specific conversations and stated that the calls might
not have been solicitations at all, but could have been thank you
calls. Subsequently, in his public testimony before the Senate
Committee on Governmental Affairs, Ickes’ recollection was
somewhat clearer, in that he kelieved that the calls he
recollected making with the President were the calls from the
October 1994 DNC call memoranda. Ickes further testified, as he
had told us during our interview, that he could recall making
calls with the President only conce and that he was "pretty damn
clear they were in the residence." In fact, as Ickes recalled,
the calls were purposefully made from the residence because of
the advice from White House counsel.
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Although Ickes identified his handwriting on the two October
1994 memoranda, he could not recall the circumstances under which
he had made the notations. On the October 18th memorandum,
sevaeral of the prospective donors have check marks beside their
names and several have dollar amounts written in. Alongside the
name Johrn Torkelsen is the handwritten notation "BC called" and
what appears to be the figures "50,000", "25", and "25". Based
on Torkelson's interview, we believe that the President did call
him in this time frame, and at the time, Torkelson had dlready -
paid $50,000 of a $100,000 pledge which he intended to fulfill by
making two additicénal $25,000 contributions. Other notations -
such as "will give" and "will give no specific $" -- appear in
Ickes’ handwriting on the October 18th memorandum @longside other
names. We believe the most natural inference is that these notes
werea written contemporaneously with the placing of the call by
the President. On the October 21lst memorandum, Ickes has written
"likes BC but will not contxibute to DNC!" alongside the name
Dennis Bakke, and alongside the name Alice Walton is the
notation, "she called President this week -- did BC call her
back." Again, Ickes did not recall how or from where he got this
information, but given the nature of these notes, it seems
likelier that they were written in anticipation of calls being
made. Thus, Ickes’ recollection that he made phone calls with
the President only once is consistent with both the notations on
the documents and the documentary evidence from other time
periods {e.g., the President’s November 28, 1955, schedule,
discussed infra) .

In sum, Ickes’ testimony and statements do not amount to
specific and credible evidence that the President may have
violated section 607. Ickes testified under ocath to having no
specific recollection of the calls the President made and could
not testify to whether they amounted to solicitations for
contributions or were mere thank yous. Moreover, and more
important, Ickes’ remembers having made calls only once, which is
consistent with the notations on the documents and, as we
elaborate upon below, consistent with the other evidence
suggesting the cnly occasion on which calls were made was on
October 18, 19%4. Ickes remembers those calls having been made
from the residence, which again is consistent with the other
evidence discussed below. That fact places any phone calls that
Ickes remembers wholly outside the potential scope of
section 607.

B. The Other Evidence of Fund-Raising
Solicitation Calls by the President

As stated above, we identified five discrete occasions on
which requests to make telephone fund-raising calls were
communicated to the President or hig staff by the DNC. These
requests were communicated in the form of memoranda or call
sheets listing the prospective donors’ names and backgrounds,
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contribution histeories, and phone numbers. These five occasions
were in or on October 18, 1994; October 21, 19%4; November-
December 1995; February 7, 1996; and March 7, 1996.

The only evidence suggesting the President responded to one
of these requests by actually making calls relates to October 18,
1994, We found no evidence, based on either White House records
or donor interviews, suggesting that the President made calls on
any of the other occasions. Further, with respect to that one
occasion on October 18th when the President did make calls, all
the available evidence strongly suggests that the calls were made...
from the President's study in the White House residence. In sum,
there is no specific and credible evidence that the President
made fund-raising calls from a nonregidential area of the White
House.*®

4 The evidence does show that on January 29, 1996, the
President called a donor by the name of Robert Meyerhoff, a
Maryland real estate developer. In mid-December of the previous
year, Vernon Jordan asked the President to call Meyerhoff,
indicating MeyerhoZf’s willingness tc give $100,000 to the DNC.

A December 22, 1995 memorandum to the President from Nancy
Hernreich, the Director of Oval Office Operations, suggests that
Jordan envisioned the President "closing the deal" (the memo
actually states, "a call from you . . . will clinch the
contribution®). The White House Operator’s log confirms the
president placed the call on January 29, 1996. The President
remembered calling Meyerhoff to thank him for his contribution.
He stated the call was particularly wemorable because he had
neglected for some time to make the call and Jordan had to pester
him to get it done. Meyerhoff recalled the conversation as a
short one in which the President thanked him for his commitment
to centribute to the DNC; Meyerhoff stated that, at the time of
the call, he had made a pledge, but not actually sent the money.
Shortly thereafter, Jordan sent Meyerhoff a note instructing him
how to make the contribution. Jordan’'s letter directed Meyerhoff
to earmark the money for the DNC non-federal account, which
Meyerhoff did several days later. Although this chronoclogy
suggests the President “solicited® the contribution, the evidence
also fairly shows that the seolicitation was for soft money and
therefore outside the scope of sectiom 607.

The evidence also shows that the President called a group of
major donors in New York from the Oval Office on October 31,
1995. This call, requested by Terence McAuliffe on behalf of
Clinton/Gore ‘96, was to the "New York Finance Co-Chairs,“ who
were preparing for a major fund-raising “Presidential Gala” in
New York City on November 6. The call memorandum advised the
President that the New York co-chairs, persons who were major
contributors themselves, would be holding a "heavy-lifting® day
on October 31, during which they would be making fund-raising
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We explain our conclusion that there is no other evidence of
the President having solicited contributions in viclation of
gection 607 in more detail below, describing first the
availability of records detailing long distance telephone calls
placed from the White House complex, and then the evidence with
respect to each of the occasions on which fund-raising calls were
contemplated, as evidenced by the call sheets and memoranda.

1. White House Phone Records

We have requested White House counsel to produce any and all
records pertaining to political fund-raising solicitations by the
President and all available call detail records pertaining to any
of the persons or telephone numbers listed on any of the call
sheets or memoranda for the period October 1, 1994, through
December 31, 1896. Based on interviews of White House and GSA
personnel, and employees of AT&T and Sprint, we have learned the
following with respect to the availability of such records.

calls on behalf of the President. The memo advised the President
to thank the co-chairs for their efforts and to encourage them to
raise as much money as possible. We do not believe this call can
be properly construed as a solicitation of a contyribution within
the meaning of section 607. The President was asking these co-
chairs, themselves major contributors, to ge out and ask their
friends, relatives, and colleagues to contribute. Such a request
cannot reasonably be understood to fall within the plaih meaning
of "solicit(ing] or receiv[ing] any contribution within the
meaning of . . . the Federal Election Campaign Act." 18 U.S.C.

§ 607. The ordinary meaning of *solicit® is *to make petition
to: entreat . . . to approach with a request or plea." Webster’'s
New Collegiate Dictionary 1106 (1977). Such a definition has
been endorsed by the Supreme Court:

“Solicitation, " commonly understood, means " [a]sking®
for, or "enticing® to, something, see Black’'s Law
Dictionary 1393 (6th ed. 1990); Webster’'s Third New

International Dictionary 2169 (1981) ("solicit" means
"to approach with a request or plea (as in selling or
begging) ") .

Wisconsin Department of Revenue v. William Wrigley, Jr., Lo..
505 U.S. 214, 223 {(1992). Further, regulations promulgated by
the Office of Personnel Management (OPM) implementing the
legislation regulating political activities of federal employees
define "solicit” as "to request expressly of another person that
he or she contribute something to a candidate, a campaign, a
political party, or partisan political group." 5 C.F.R.

§ 734.101. By these definitions, the call placed by the
President to the New York fund-raisers would not fall within the
plain and oxdinary meaning of "solicit.®
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The White House complex is served by three exchanges: 456,
395, and 638. Exchanges 456 and 395 are the "official" phone
exchanges, which can be accessed from both the official and
residential areas of the White House. The primary long distance
carrier for these lines is Sprint FTS 2000. To the extent these
lines are full, any additional long distance calls from exchanges
395 and 456 roll over onto AT&T lines. Exchange 638 is the
private residential exchange, accessible only in the executive
residence.® The long distance carrier for the €38 lines is
AT&T. B

Only limited long distance call detail records are available
for the 395 and 456 exchanges. To the extent a long distance
call from one of these exchanges is carried by Sprint, the
available call detail records will only show the originating
exchange (i.e., 395 or 456), and not the specific number within
that exchange from which the call was placed, and the area code
and exchange to which the call was placed, but again not the
specific number. Long distance calls from exchanges 395 and 456
carried on AT&T lines will appear on an AT&T bill, but the
available call detail will show only the trunk line the call was
carried on, not the specific originating line. Complete long
distance call detaill records are available only for the 638 lines
in the residence.

This limited call detail availability is unlike many other
federal agencies. For example, most agencies have the in-house
capability to record their own call detail. We understand that
the White House has this capability as well, but we have been
informed by White House staff, and we have verified through AT&T,
that this capability within the White House has never been
activated. In addition, we have verified that GSA does not
receive monthly tapes of call detail from Sprint as it does for
some other federal agencies.

The only other available records of calls placed from the
White House are operator logs maintained by the White House
operators of all outgoing calls placed by the President with an
operator’s assistance. White House counsel have searched all
such logs for records of calls to any of the numbers or persons
listed on the various call sheets and memoranda. No such records
exist for calls placed in the approximate time frames of the call
sheets and memoranda.

We have also sought information concerning the phone line
extensions that are available in the President’s study in the
residence. We have been advised by AT&T that the President has

5 According to White House Chief Usher Gary Walters, these
guarters include formal receiving rooms on the second floor of
the mansion (first floor of the residence).
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two phones in the study. The desk phone has two lines labeled
outgoing. These two lines are 456 extensions. A third line on
that phone is a 638 extension. The sofa phone has two 456
extensions and two 638 extensions. Thus, a long distance call
placed from the study on a 638 exchange could be verified through
AT&T call detail records. A long distance call placed from the
study on a 456 extension could not be verified, however, except
in the limited fashion described above.

2. October 18, 1994

We know from several sources that the President made
telephone calls soliciting money on behalf of the DNC on
October 18, 1994. First, we have a copy of a memorandum of that
date from the DNC to Harold Ickes listing the names of 23
potential donors. This is the memorandum discussed above bearing
Ickes’ handwritten notations that he cannot recall but which seem
tc suggest that calls were made. Second, we know from White
House phone records for the 638 exchange in the residence that
six of the prospective donors on this memorandum were called on
that date. Third, each of these six donors -recalled having
received a phone call from the President either during that time
frame or on that date. Finally, Ickes testified that he believed
these were the calls he remembered the President placing.

Based on (1) the available 638 exchange call detail, (2) the
donor interviews, and (3) Ickes’ handwritten notations, it
appears that nine of the 23 listed donors were contacted that
day. Six of these nine donors were indisputably called from the
residence. This is established by the 638 call detail records
and is corroborated by the President’s annotated schedule for
October 18, 1994, which indicates that the President had left the
Oval Office and was in the residence during the time that the
calls were placed. Because these calls were from the residence,
we do not view any of these, regardless of the content of the
conversations, to have been in potential violation of
section 607.

Although only six donors’ telephone numbers appear on the
residence phone records, it is probable that three other donors
from the October 18, 1994 memo received calls from the President
that day: John Connelly; Arthur Coia; and John Torkelson.® Coia
and Torkelson recalled having received phone calls from the
President in 1994. In addition, the handwritten notations
alongside their names on the memo suggested they had been called:
the notation "80,000" is written next to Coia’s name, and

¢ None of the remaining 14 donors listed on the October
18th memorandum recalled having received a solicitation call from
the President and those recollections seem consistent with Ickes’
handwritten notations on the memorandum itself.
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alongside Torkelson are the handwritten notations "BC called,*
and "50,000 (illegible) 25 25." Connelly does not recall having
received a phone call, but "$200,000" is written alongside his
name and he in fact contributed $200,000 to the DNC approximately
two weeks later. In addition, all three of these names are
circled, as are all six of the names known to have been called;
none of these circled names reappears on the October 21, 1994
memo prepared three days later, though all but one of the
uncircled names does reappear. We believe the most reasonable
inference to be drawn from this evidence is that these three
persons were also’'called on October 18, 19%94.

We also believe that the only inference supported by the
evidence is that these three personsg were called from the
residence during the same time that the President was making the
other six calls. First, all three names are accompanied by notes
written by Ickes -and Ickes recalled participating in phone calls
only once, which was in the residence. Second, Torkelson
recalled that when he was called by the President, he was in
California, it was late in the worning West Cocast time, and the
conversation lasted only two to three minutes. Aaccording to the
President’s annotated schedule, he moved to the residence at
2:1% p.m., which is consistent with a late morning call to the
West Coast. Third, by all accounts, the President and Ickes
moved to the residence specifically to make these calls because
of the advice they had received from White House counsel. It
seems implausible that they would go to that trouble for only
some of the calls. Fourth, based on the President’ annotated
schedule, he was in the residence for 107 minutes during the time
these calls were being made. He used 71.5 minutes to make the
six calls reflected in the 538 exchange call detail, leaving 35.5
minutes (less the four minutes it took to get to the residence)
for the remaining three calls to be made.

We are in the process of obtaining from Sprint, through the
White House counsel’s office, records that should at least
confirm that on October 18, 1994 a call was placed from the White
House to Torkelson’s California area code and exchange. The fact
that these three calls are not reflected on the 638 phone bill
does not mean they were not made from the residence. First,
Coia's phone number is local and would not have been reflected on
any bill. Moreover, the only phone numbers within the White
Housge that show full call detail are the 638 lines, yeét as we
point out above, 456 extensions were also available in the
President’s study. Neither line requires the involvement of a
White House operator to place a long distance call {and Ickes
recalled that they dialed the numbers themselves). Thus, the
absence of a phone call on the bill for the 638 sxchange does ncot
mean that the call was not placed from the residence.

Even if the calls to these three donors were placed from the
Oval Office, we do not believe that further investigation would
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be warranted here, because tha evidence suggests these donors
wers solicited for soft money, which falls outside the scope of
section 607. First, there is the ultimate destination of the
donations: each of these donors’ contributions went into non-
federal accounts.? Moreover, Connelly, as far as the President
would have known at the time of the call memorandum, had already
given or pledged approximabtely $450,000 to the DNC, as set forth
in the October 18 memo’s contributor history for Comnelly. Thus,
even if the President understocd the DNC to be diverting the
first $20,000 of any contribution into a hard money account as
eariy as 1994,° he would have had no resason to believe he was -
soliciting Connelly for a hard money contribution as of October
18th. Second, David Strauss’ notes, discussed in more detail
infra, suggest that soft money contributions were being
solicited. Third, both the President and Ickes stated the view
that major donors such as these were soft meney sources. The
pPresident admitted the DNC could try to turn a soft money
contribution into hard money by asking the donor’'s permission,
but that in hisz own mind these types of major donors gave soft
money. A&lso, in this regard, the President stated that when he
spoke to donors he typically did not know whether the donor gave
in a corporate or individual capacity (as it was, Torkelson’s DNC
contributions in 1994 were paid by his company), so that he could
rot know whether ths contrikution would be hard or soft.
Moreover, the President stated that, to the extent he was
involved in raising hard money, it was through the so-called
Saxophene Club, not large donors. .

In our earlier memorandum, we expressed the concern that the
Torkelson call could be construed as & solicitation foxr hard
money kecause the President asked Torkelson for his "continued
support* in the context of a discussion that referred to the
upcoming mid-term elections. At the time of the call, Torkelson
had already given in the name of his corporation one-half of a
$100, 000 soft woney pledge. Following the call, in November
1994, Torkelson made another $25,000 installment on his pledge.
Because Torkelson’s previous $50,000 contribution was in his
corporate capacity (as was his subsequent $§25,000 contribution},
in addition to the other reasons set forth above, we do not
believe that the mere reference to a federal election would
render a solicitation in this context one for a federal

? fTorkelson’s contributions were in the name of his
company, Princeton Venture Research, and were all soft. Coia
~wmade & $50,000 soft money contribution following his call, and
the $200,000 contribution from Connelly referred to on the

October 18 memcrandum was also soft money.

t  according to the evidence, the DNC did not actually begin

the practice of splitting contributions between federal and
nonfederal accounts until after the 1994 clection.
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contribution. In light of David Strauss’ notes and the
President’s own statements about major donors, and the fact that
Torkelson’s contributions were made through his corporation, we
pelieve that even if the President’s reguest for continued
"support® was in the nature of a solicitation, and not, as
Torkelson recalled, a politician's °"thank you," the support being
sought was in all likelihood soft money.

3. October 21, 19294

As is set forth above, with only one exception all the
uncircled names from the October 18 call sheets are recycied onto
a2 new ¢all memorandum dated three days later. We have developed
no evidence suggesting that the President solicited funds cver
the telephone from these potential donors. None of the donors
admitted receiving such a call. The President himself did not
remember placing any of thess calls. The White House did not
produce to us any form of the President’s daily schedule
suggesting that he made fundraising calls on that date. And
Havold Ickes was unable, in his interview with us, to shed any
light on whether calls from the October 21 call sheet were made.
In sum, the investigation has revealed no evidence at all --
other than the existence of a call memorandum -- indicating that
+he President made fund-raising calls from any place on this
date.

4. November-December 1995

A numbexr of call sheets were prepared for the President by
the DNC in late November and early December 1395, We are aware
that Ickes reguested and received telephone time on the
president‘s schedule for November 28, 1995, presumably for the
purpose of fund-raising calls. The entry on the President’s
daily schedule reflects that he was to make phone calls from 5:00
to 6:00 p.m. and listed the staff contact as Harold Ickes. In
addition, an e-mail dated November 24, 1995, reveals that Ickes
intended to seek time on the President’s schedule for fund-
raigsing calls on Monday, November 27 and Tuesday, November 28.
Several of the November-December 1395 call sheets are dated
November 28.

We do not believe that the President actually placed any of
the proposed calls. Although the President appears to have been
scheduled to do so, his annoctated schedule shcws that he was not
moving according to schedule. The President was supposed to host
a congressional delegation from 3:45 until 4:45 p.m. and begin
phone calls at 5:00 with Ickes. From 6:00 until 7:00, he was
scheduled for "Phone/Office Time® in the "Oval 0ffice/Residence. ™
In fact, the President did not begin the congressional meeting
until 4:00, and it ran until 5:30. It is unclear whers he was
from 5:30 until 6:04 {the congressional meeting occurred on the
State floor). At 6:04, he returned to the Oval Office.
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The President received a call from Dick Morris for a short
part of the unaccounted-for time. The President conducted a bill
signing between 6:04 'and 6:15 p.m., after which he participated
in a wmeeting with a staff member other than Ickes until 6:18. At
approximately 6:45, the President moved to the residence.

At 7:25, the President and First Lady left the White House for an
out-of-town trip. Thus, there appear to be approximately 25
winutes during which the President could have placed calls from

the Oval Office. The annotated schadule does not reveal,

however, that Ickes ever managed to see the President during this
time. - . : .

Wone of the donors from the November-December 1935 call
sheets recalls receiving a call making a sclicitation from the
president during that time frame. One of the potential doncrs is
arthur Coia, who stated through his attorney that he received a
call from the President in 1994. Ickes stated that he does not
believa that the President made the 1995 calls {although he was
not confronted with the Pregident’s annotated schedule). The
Pregident himself claimed no reccllection of having placed the
calls.?

We believe the only reasonable inference that can be drawn
from these facts is that, although scheduled to do so, the
President became unavailable to make the calls and did not make
them. In any event, there is no specific and credible evidence
that the President made calls on this date; the same is true of
other call sheets during this period, for which we do ndt even
have an indication that calling time had been scheduled.

? In light of other documents produced by the White House -
- ineluding an e-mail dated November 24, 1995, which indicated
that Harold Ickes would be regquesting time on the President’'s
schedule to make fund-raising calls the following wezk -- the
White House should have known that the President's schedules for
November 27 and 28, 1935, could contain information responsive to
our document reguests (as well as, presumably, congressional
subpoenas). Nonetheless, these were not produced to us until we
specifically requested them. Although the schedules are not
necessarily responsive on their face -- they do not refer to
“fund-raising" phone time -- they do refer gpecifically to phone
time with Harold Ickes as the staff contact. The White House has
offered no explanation for this untimely disclosure.
Nevertheless, we do not believe cur analysis has been affected by
thig fact inasmuch as the donors themselves deny receiving a
call, and the most reasonable view of the schedules as annotated,
in conjunction with Sccoret Service presidential movement logs, is
that the President did not have time to make the calls.
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5. February 7, 1996

The White House produced to us a memorandum from Ickes to
the President dated February 7, 1998, attaching the names of ten
potential donors that the DNC believed might respond favorably to
s call from the President. The document is stamped with the
notation, "The President Has Seen," which is dated May 20, 1996.
Most donors are identified by a separate call sheet dated
February 6, 1996, although two call sheets appear to have been
created in November 1995. In his cover memo, Ickes purported tc
provide the call sheets at the President‘s request.*® . = -~

Two of the call sheets, those for donors Gail Zappa and
Arthur Goldberg, are marksd with a left-handed check mark. None
of the remaining sheets is marked in any way. Ickes testified in
his Senate deposition that he believed the check marks to have
been made by the President, indicating that the President had
placed calls to Zappa and Goldberg, though not necessarily
indicating that a conversation actually occurred. Later, Ickes
clarified his understanding of the check marks’ significance by
stating that the marks meant at least that the President had seen
the call sheets, but not necessarily that he had attempted to
call either Zappa or Goldberg.

The FBI conducted a full interview of Zappa, who stated that
she. has never had a telephone conversation with the President and
that the President had never solicited any contribution from her.
Likewise, Goldberg stated that the President had never solicited
a contribution from him over the telephone. 1In his affidavit,
the President stated that he believed the check marks on the call
sheets were his and that, although he does not recall placing the
marks there, he believed he would have done so either because he
thought he had recently ssen these individuals or, for some other
reason, thought they had recently made contributions. In his
interview, the President stated more definitively that at the
time he made the marks he had recently seen these donors and that
Goldberg had hosted a fund-raiser on his behalf.

1*  The White House typed onto the memo, as a substitute for
the President’s own handwritten note, the following
unintelligible note:

H Ickes
At least 2 of these have cons given
I talked—t ot ~~ who hasn‘t yet

good time to call ----
In his deposition, Ickes stated that this notation was

unintelligible to him. The President agreed that this is what
his note says, but could offer no insight on what he meant by it.

DOJ-P-00474



439

19

In sum, on this record, we cannot infer that the check marks
mean a call occurred. Inasmuch as the donors themselves have
denied being solizited by the Pregident over the telephone, we do
not believe the documents themselves create a contrary inference
compelling enough to contradict those statements.

6. March 7, 1996

The White House also produced a facsimile directed to Karen
Hancox in the White House from Ann Braziel of the DNC bearing a
handwritten notation to "Harold,” stating "POTUS CALLS_fox DNC"-
and attaching four call sheets, each bearing the date March 7.
N¢ cother notations appear on the call sheets indicating or
suggesting that the calls had actually been made. Harold Ickes,
Ann Braziel, and Karen Hancox have all been interviewed and all
have said they have no knowledge ©f the President having made
these calls. Further, each of donors has been interviewed by the
FRI and none recalled having received a telephone call frcm the
President during which a contribution had been solicited.

II. Summary of Additional Investigation

A. The White House Interviews

In an effort to determine whether White House employees were
aware of actual fund-raising phone calls placed by the President
from the White House, the FBI intexviewed the following
personnel: current Chisf of Staff, Erskine Bowles; former Chief
of Staff, Leon Panet-ta; former Deputy Chief of Staff Harold
Ickes; Assistant to the President and Deputy Counsel Bruce
Lindsey; Deputy Counsel to the President Cheryl Mills; Counselor
to the President Doug Sosnik {formerly Political Directer for the
Presidert); former Director of Scheduling, Anne Walley Hawley;
Director of Scheduling, Stephanie Street; Deputy Assistant to the
President and Director of Oval Office Operations, Nancy
Hernreich; Personal Secretary to the President, Betty Currie;
former Deputy Political Director Karen Hancox; Presidential Aide
(and annotator of the President’s daily schedule! David Stephen
Goodin; and Chief White House Usher Gary Walters.

In general, with the exception ¢f Ickes, not a single member
of the White House staff reported any knowledge -~ whether
through direct observation or hearsay -- that the President had,
in fact, made fund-raising calls from the White House. Lindsey
srated that, once the issue became one of public and press
interest, the President had repeated to him what the President
had said publicly about the matter -~ that he had no specific
recollection of ever making a fund-raising call, but that he
could net rule out the possibility that he had done so.™

*  We discuss our interview of the President, jinfra.
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Lindsey informed us that the President had offered some
explanation for the two call sheets from February 1996 bearing
the President’'s left-handed check mark. Lindsey said the
President, upon hearing that some documents bore the check,
stated that he did not believe the check marks meant that he had
called the donors: instead, the President suggested that the
check marks meant only that he had seen the doncrs at events near
the time of his review of the call sheets in 1996 and believed
either that they had given already or were likely to give.¥

Several membérs of the staff reported that, because they -
attended campaign strategy meetings with the President and Vice
President throughout 1995 and 1996, they knew about a plan for
the President and Vice President to make fund-raising calls.
Nevertheless, with respect to the President, they all reported
that they either dic not know or did not believe that the
President had ultimately made these calls. We asked these
persons whether they had learned in the time since public and
press intersst in potential presidential calls arose that the
President had, in fact, made calls. None had learned from the
President or others that calls had, in fact, been made, except toc
the extent that contemporaneous documents suggested that some
calls may have been made and that Ickes had some recollection of
phone calls that had been reported in the press. Several persons
indicated that they recalled Ickes "grumbling” or "grousing"®
about the fact that the President was not making calls as he had
agreed. In addition, several stated that, at the time of the
plan, they never believed that the President would make the calls
-- notwithstanding the plan that he would ~-- because the
president did not like to do this sort of thing.

Consistent with Ickes’ recollection that he scught some
legal guidance on whether it would be permissible for the
President to raise funds, Deputy Counsel to the President Cheryl
Mills stated that she recalled receiving a call from Ickes in
1994 or 1995, in which Ickes inguired whether the President could
make fund-raising calls. Mills said that she did not surmise
from this conversation that the President would, in fact, bhe
asked to make calls. She told Ickes that the President was
permitted to make fund-raising calls and said that the President
should probably do so from the residence.

During our interview, Mills was careful to state that she
did not opine that it would be unlawful to make calls from other
locations within the White House. She stated that at the time of
the Ickes call she knew about the 1979 OLC memorandum and,
therefore, understood that the residence was a clearly

2 This account is generally consistent with the statements
contained in the President’s affidavit dated October 10, 1397, as
well 28 his statements during his interview.
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permissible venue for a fund-raising sclicitation. Therefore, in
response to Ickes guestion, she gave the "easy" angwer that the
calls should be placed from the residence. Subseguent to the
Ickes call, Mills did not render more formal legal advice;
although she has done research to determine whether places other
than the residence would be permissible, she stated that she did
not communicate the results of that research during the time
period of the Ickes call.

The staff, including Chief Usher Gary Walters, describe the
"residence” as that part of the executive mansion that .begins on
the second floor from the ground. They further stated that the
President’s "study" is within the residence. The only calls that
Tckes claims to recall occurred in the study. That recollection
is somewhat corroborated by the fact that most of the calls that
we know about were made from a residence telephone extension.

B. The DNC Interviews

Inasmuch as the call sheets originated at the DNC, we
endeavored to interview any DNC personnel connected with the
creation and transmission of the call sheets to determine what
information, if any, they could tell us about whether the
President had in fact made any telephone calls seoliciting
contributioas of hard money.

Virtually everyone we interviewed recalled a plan for the
regident to make phone <all solicitations on behalf of the DNC,
but no one recalled ever subsequently learning that the President

had in fact made such calls. For example, Richard Sullivan
remembered a plan to have the President make calls and recalled
that call sheets had been prepared for the President. To
Sullivan's recollection, however, the President never made any of
the calls he had been asked to make. Donald Fowler recalled that
call sheets had been prepared for both the President and the Vice
Pregident in the late 1995/early 1996 time frame. Fowler
recalled hearing that the Vice President was making his calls,
but that the President was not.

With respect to the 1995 and 1996 call sheets, the feedback
the DNC personnel did get concerning the President’s call sheets
suggested the President was not making calls. Jacob “Ari®
Swiller, a DNC fund-raiser who participated in preparing some of
the Presideant’s calls sheets in 1995 and 1996, recalled that the
President’s call sheets were returned to the DNC in order that
they could be regenerated for the Vice President because the
President was not making his calls. BAnn Braziel, whose immediate
supervisor at the DNC was Swiller and who was responsible for,
among other things, monitoring the progress of the President’s
calls and recording the results, alsc recalled that the President
did not make his fund-raising calls.
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C. Interview of President Clinton

In our memorandum recommending the initiation of a
preliminary investigation, we stated that an interview of the
pPresident was appropriate. That interview occurred on
November 11 and lasted approximately two hours. As he has stated
publicly, the President informed us that he does not specifically
recall soliciting campaign contributions over the telephone.

The President recalled that, in the weeks preceding the 19%4
mid-term elections, the DNC had been substantially outspent by -
Republican advertising attacking the Administration’s health care
initiative and supporting the "Contract with Amerita." He stated
that he recalls being enlisted to raise money to support
Democratic congressional candidates who were being harmed by
these ads and that he did so in several ways. Although he
asserted that he had no specific recollection of doing so, he
agreed that the documentary record, including call sheets and
telephone toll records, indicated that he had done so on
October 18, 1994, and that the calls had originated within the
White House residence.

The President demonstrated a sophisticated understanding of
the distinction between federal and nonfederal contributicns, as
well as the uses to which the different types of money could be
put by the DNC. Specifically, he admitted understanding that the
law requires a mix of federal and nonfederal dollars for most
party advertising. He admitted that he is personally involved in
raising both federal and nonfederal money, but he stated that the
target groups of donors are different. He looks to major donors
for soft money. For hard money, he focuses on smaller
contributors, and he specifically mentioned the Saxophone Club,
which is targeted at younger donors. He explained that givers of
substantial amounts of money are considered soft money donors
simply because the size of particular contributions exceeds the
federal money limits.

He stated emphatically that he did not know about a DNC
practice of allocating the. first $20,000 of a large contribution
into federal accounts. He said that he understood that if a DNC
fund-raiser wished to make such an allocation once a pledge was
made or a donation received, it was up to the fund-raiser to
obtain the donor’s permission. He admitted that he understood
whenever he solicited contributions -- whether on the telephone
or in person -- that the DNC might ultimately seek to allocate
some portion of a donation into a federal account. Nevertheless,
he believed that, both as a matter of law and sound practice in
handling substantial givers, the DNC would be required to
negotiate with the donor at some later time to accomplish such an
allocation. He stated that he would not know whether donors that
he solicited had already given the maximum federal amount at the
time of a solicitation; nor would he know whether the donor was
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giving in a perscnal or a corporate capacity. Thus, he considers
it bad business to place donors from whom the DNC would seek
future donations into the awkward position of running afoul of
the campaign finance laws without their knowledge or permission.
Thus, he always understood that he was seeking soft money from
large contributors, unless they had a specific agreement with the
DNC to the contrary.

The President recalled receiving advice from some person or
persons -- possibly Ickes or a representative of the White House
Counsel’s office -- that, if he intended to be involved with - -
fund-raising within the White House, then (1) it was preferable
that he make phone calls from the residence; and (2) it was
preferable that he not host fund-raising events in White House
public rooms. He also stated that the person or persons
communicating this advice told him that it was not clear that it
would be unlawful for the President or Vice President to use
official space to solicit campaign contributions; instead, the
advice was that use of the residence for such a purpose would be
above reproach. He believes, based on the documents proving that
he made phone calls in October 1994, that this advice occurred
prior to the phone calls and explains the reason for his having
made the calls from the residence. 1In any event, he is certain
that he received the advice well before the issue of potential
section 607 violations became a matter of public and press
interest. He based this certainty on the fact that he had, at
one time, been interested in hosting a dinner for major donors
and sought counsel on the practice of past presidents. "~ In
addition, he said the White House considered this issue in the
context of the donor coffees, at which they specifically did not
ask for money because these events occurred in public roomws.'?

13 In her interview, Deputy Counsel Cheryl Mills recalled
having a conversation with Ickes in 1994 or 1995 and advising him
that, should the President make fund-raising solicitations using
the telephone, it was preferable that he call from the residence.
She stated that, prior to the section 607 issue becoming one of
public and press concern, she did not tell the President
personally about her conclusion that it was preferable for calls
to be placed from the residence. Except insofar as her advice
related specifically to telephone fund-raising, we did not ask
Mills about any legal advice communicated directly to the
President. We did not ask her about advice that she may have
given the President on the use of the White House for other types
of fund-raising. Therefore, her interview statements should not
be construed as inconsistent with the President’s recollection
that a staff member advised him about the propriety of using the
White House for fund-raising events in general. Mcreover, Ickes
may be the person with whom he spoke about this issue.
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With respect to calls requested during the 1396 election
cycle, with one exception,' the President denied any '
recollection of making fund-raising calls. He stated that he did
not like making the calls, preferring to solicit contributions in
person. In 1996, because of the campaign, he spent more cime
away from Washington than he had previously, and, therefore,
expected to see major donors on such trips.

D. The David Stirauss Notes

David Strauss, the Vice President’s Deputy Chief of Staff,-
prepared notes during a weeting that appear to state that the
president had made fund-raising calls on behalf of the DNC. The
notes reflect that Strauss was meeting with Steve Ricchetti and
Harold Ickes to discuss the DNC's need te raise money and the
idea of doing so through telephone calls by the President, First
Lady, and Vice President. Although the notes are undated,
strauss believes the meeting ook place in late 1994. Strauss
does not recall the meeting and he could not elaborste on the
notes other than what they say, but confirms that his notes
reflect the statement, "BC made 15-20 calls -- raised $500K."

We believe the most natural inference one could draw from
rhis document is that these notes reflect Ickes’® statements in
rhis meeting that the President had already made 15-20
solicitation calls and had raised $500,000 for the DNC. Ickes is
probably referring to the October 18 calls described above.
Everything else reported in the notes tends to be exculpatory:

For example, Strauss’ notes reflect that the solicitor was
expressly to suggest a "S0K soft money contribution." Further,
Strauss’ notes reflect the statement, "make calls from
residence, " though he could not recall whether this was meant as
an admonition or a description of past practice.*® In sum,
although the notes tend to corroborate the fact that the
President had made some phone calls, to the extent they can be
read to reflect not only what the Vice President should do, but
also what the President has done, they would tend to suggest that
the President had not violated section 607 in the calls he had
nade .

¥ The President specifically recalled phoning Robert
Meyerhoff, as discussed supra. :

% acecording to Strauss, this could either have been a
reference to where the President was making his phone calls or an
adronition to the Vice President to make his calls from his
"residence.”
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CONCLUSION

As discussed above, we have concluded there is no specific
and credible evidence that the President may have viclated
section 607 warranting further investigation and we accordingly
recommend that the Attorney General be advised not to seek the
appeintment of an independent counsel. Although we would
ordinarily attach to this memorandum the necessary paperwork to
be filed with the $pecial Division of the Court of Appedls, we
have not done so here so as not to delay, in light of the
upcoming holiday, ‘the review of our conclusions. We will
immediately begin drafting this paperwork.

Attachment
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Atde Says He Prodded President
. To Complete Fund-Raising Calls

No White House Secrets Disclosed in Deposition

WASHINGTQN, Sept. 13 — Harold
M. Ickds found it easy (o persuade
President Clinton to agree (0 make a
few fund-rasing calls from the White
House. The hard part was actually
getting the President [a pick up the
telephone. Mr. Ickes. the former dep-
uty chief of staff, recalied that he had-
<o texve the call sheets oo Mr: Chns
tor’'s desk, where they often sat for
Frovis, et OuChed
“Then 1 would bug him in a very
low-keyed way as lo whether he
made or was intending 10 make the
phone calls.” Mr. Ickes explained in
a tn June with R
lawyers for the Senate committee
investigating  campaign  finance
abuses. ""He always intended 1o
make the calls.™ Mr. ickes said thay
octasionally he would “be fortunate
eneugh to find outthat he had, i fact.
wmestc 3 phone calt’”
in the deposition given (o hastile
Republican lawyers, a copy of which
was obtained by The New York
Times, Mr. lckes described himself
as the Clinton campaign's “botlom
line guy™ and chief cajoler who
pressed z reluctant President and a
rss-reluctant  Vice President -t
wniake (und-raising calls (rom the
AWwite - House. The deposition pro-
vides, in his own words. the first
glimpse of Mr. Ickes’ central role as
Mr. Clinton's campaign finance
~designee.”
Mr. Ickes spake at tength abourt the
Democrats’ money needs and the
scramble to meet them. Thar chal-

lenge was made even more diffrcult *
by the President’s papulanity. which
Mr. lckes saud was responsible for 3
severc shortage of direct-mail con-
tributions last vear because many
Oemocrats assumed Mir. Chinton did
not need their help.

At one pomnt.” Mr. lckes said.
“there was a real fall-off in direct
mail because the President was do-
wg so well 1 the polls. We lost 5
million bucks, hterally. i 2 manth.™

The cnists called for some creanve
fund-rmising measures. and thas was
clearly part of Mr. {ckes's mandate

I a clear signal of the 1ype of
witness he would be if Senate Repuh-

By DON VAN NATTA Jr.

licans choose to call him (o testify,
Mr. Ickes insisted. aimost defiantly,
(hat he had little or no knowledge of
the {und-raising excesses that have
embarrassed the White House and
the Democratic Nauonal Committee
for nearly 3 year. Much to the Re-
publicans' chagrin. he pruvme_d few
new detas about such activities as
Vice President Al Gore's dialing for
donations in his office and the attend-
ance of arms deaiers and convicted
fetons at White House coffees.
Through {0 hours of prying ques-
(ons over two days, Mr. Ickes de-
scribed himsel{ as beng as per-
piexed as everyone else about the
motives and acuvuies of John
Huang. Yah Lin Trie and Johony
Chung. three fund-raisers whase ac-
tivities have come under (ntense
scrutiny. 1 wouid not know him if he
here right now and sat on
" Mr, lckes said of Mr.

Mr. lckes repeatedly denied the
implication in some questions that
the excesses were his fault, even
indirectly. If he had known that fund-
rasers sold admssion to White
House coffees. seats on Air Force
One and overmight siavs in the Lin-
coln Bedroom. Mr. Ickes said.-he
would have 1aken immediate action.
~Had { known of it. | would have not
oniy disappraved af 11, { would have
told them to stop downg it.” he said.
However, Mr. Ickes acknowledged
that the coflees “played a roie” in
the fund-raising effort,

~They were, you know, a mecha-
mism or a device. if you will.”” ne said.

Mr. Ickes's answers aiso make it
clear that he was a driving lorce
behind the aggressive push for con-
tmbutions for the Clinton-Gore cam-
paign and the telephone solicitations
[rom the White House, the two 1ssues
that have combined to confroat the
Vice President with the-mdst poten-
tally damaging questions of his po-
lrical career.

Attorney General Janet Rena is.

now ntestiganng whether 46 phone
calls Mr. Gore made to big donors
from fis Whie House affice may
have violated Federal efection law. A
partion of the money raised from

those calls was divérted (rom the
Democratic National Committee o
the Clinton-Gore: campaign. Ms.
Reno will decide whether an inde-
pendent counsel should be appainted.

There are differing interpretations

of the legality of phone call saticita-
tions made {rom the White House.
Bt M1, Ickes said that he checied -
wwith the White House counsel at the
time, Lioyd N. Cutler, who said Mr.
~Cmmom-cowld make calis.from the
~Owal.Office. But, inexplicably, Mr.
ickes said he had left it up 1o the Vice
President's staff to research the is-
sue with regard to Mr. Gore.

[ did not deal in that regard with
the Vice President,” Mr. lckes said.
**He had his own counset and his own
politicat staff. [ left that up to them.”

Since the Senate campaign finance
hearings began in July, Mr. lckes®
name has been mentioned promi-
nently by several top fund-raising
officials, who seemed to suggest that
Mr. lckes possesses the clues to the
inquiry’'s many mysteries. But if he
does. he did not teil the Republicans
in his deposition.

Mr. Ickes acknowledged that he
often disagreed with Donald L.
Fowler, the chairman of the Demo-
cratic Natonal Committee wha testi-
fied this week that Mr.-ickes alten
went around him and dealt with oth-
er Democratic {inance officials di-
rectly. But Mr. Ickes  disputed that
suggestion.

A copy of the deposition, taken on

June 26 and 27 in the Hart Senate -

Office Buldmg. was adtained by The
Times from a Republican staf{ mem-
ber in the Senate. Judging by the
deposition, Mr. Ickes, a fabor lawyer
and campaign veteran from New
York, is an intelligent and irascible
winess wha does not pass up an
opportunity io criticize the Republi-
cans. pomtedly ceminding them of
therr awn fund-rajsing history.
. Mg~ Ickes dashed any hopes the
Senate Republicans may have had
that he would (ry (0'exact revenge on
the President who failed 10 make
him White House chief of staff. 3 job
he badly wanted, late last year.
Answering onty the second ques-
(ion pased by Michael J. Madigan,
the committee’s chiel counsel, Mr.
ickes signaled his intentians. M.
Madigan asked. "t know you have an
extensive hackeround. but f vou

Cont'd
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could, just summarize it prier to
1992, just briefly for the record?™

Mr. Ickes replied: “1 was barn. |
grew up. { went ta school.™

Indeed, it is not hard to see why the
Senate Republicans have postpaned
his appearance at the hearings, and
why they are still not certain wheth-
er Mr. Ickes will appear, His an-
swers do not give them much help.

Lawyers for Mr. ickes suggested
earlier this summer that Republi-
cans might be afraid of Mr. Ickes
beca_use he is such 2 wily witness.
His deposition occurred long be-
fore the (atest round of revelations,
For example, Mr. Ickes was not
asked about the Democratic Nation-
al Committee’s diversion of at least
32 million in contributions from soft
money accounts 10 the Clinton-Gore

campaign. Senators say they plan to
take another deposilion from Mr.
Ickes in the coming days.
According to his testimony and a
series of early 1996 memarandums
that he wrote, Mr. Ickes paid close
actention to-the compiex balance be-
tween two types of donations known
in campaign finance parlance as
hard money and soft money. Quite
simply, the Democrats would not

have been able ta spend millions of
dallars in unrestricied soft money (f
the campaign did not raise enough
ndividual contribuuons, which are
subject to individual himits and much
more difficult o rase. °

In Mr. Ickes' memorandums, he
said that the first $20.600 of all sofi
money contributions ta the Demo-
cratic Nauonal Committee would be
applied (o the hard money accounts
directly benefiting the Clinton-Gare
campaign. [an the memorandums,
M. Ickes said nothing about asking
the donors” permission 1o atlow the
Democrats to make the money
transfers. which forced at least 62
donors to exceed the legal limt for
hard meney contributions.

Mr. Ickes dectined to comment for
this article. But his friends said he
expressed outrage when he Jearned
abeut the diversion this week. be-
cause Mr. Ickes told them he had
assumed the donors would be told.

Mr. lckes. whose meticulous
memorandums revealed sa much
about the Denocranc campaign, ad-
vanced the argument taar he left
many details 19 other people,

*1 did not pay that much attentian,
quite {rankiy, 1o the dellar amounts
put on each evenl.” he toid tawyers.
But he explained the importance of
tus  now-famous  paper  rtrail.
“Through me 35 his designee. | kept
the Presidemt nformed. fully in.
iormed. 3s vou can sce by reams and
reams and reams of documents
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To meet the Democrats’ fund-rais-
ing goals, Mr. Ickes said he knew
that it would require Mr. Clinton and
Mr. Gore to ask wealthy donors for
contributions. It would also invelve
their frequent attendance at fund-
raising events at the White House
and around the country. he said.

Although he could ot recall whose
idea it was for the President and
Vice President to make solicitation
calls from the White House, Mr. Ick-
es acknowledged that he first pro-
pased the telephone solicitations to
Mr. Clinton and Mr. Gore in late 1994,
not tong after the Republicans took
control of Congress.

Unlike Mr. Gare, who made phone

solicitations from his oflice on at
jeast 11 days. the President simply
did not enjoy asking people for mon-
ey aver the phone, Mr. fckes said.

On three or four occasions, Mr.
Ickes said, he had to remind the
President to make the calls. “Typi-
cally. | would go to the President and
say, "Look, are you prepared (o make
some limited calls?” Typically, he
wauld always say yes.”

Me. Clinton has said he could not
recall making phone cails suliciting
money from the Oval Office, but he
left open the passibility thar he might
have done sa.

Mr. fckes said he asked the Demo-
cratic committee fo put together a
“very discreet list” of people th:
President could call. When he did~
hear. on that rare occasion, that Mr,
Ciindon had made a phone call, he
asked -Menan. S.-Rosen, the cham
man.of the Democratic finance conv
rmttee o (oliow up and press for the
contribution, he said.

Mr. Clinton wrote. in an oft-quoted
memorandum in January 1395,
“start the overnights right away.”

.and ta begin by inviting $30.000 and

$100.000 donors. Mr. Ickes® insisted
he couid not recall a single substan-
trve  discussion wath  Mr. Clinton
about charging for overnight stays at
the White House,

1 don't recall any discussions
about using those invitarions to help
raise maney.” he said. "l do know
that maney 1s raised for campaigns.
The President was (acing a re-elec-
uon. that he needed to raise money
and that vou generally treat vour
contributars wel. You don’t stick
them IR the eve.™

Mr. tekes was carcful to shield Mr.
Clinton from any blame far cam-
paign finance abuses. However, Mr,
tekes repeatediy portrayed the Pres-
ident as “the C.E.O. of the party,”
who signed off on everything, even
the 1ext of televisian advertisemants.

*The President of the United
States got his way.” Mr. Ickes sad.
+and vou know what? That's the sway
1t ought 10 he” .
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U. S. Department of Justice

Criminal Division

Washington, D.C. 20530

November 24, 1997

MEMORANDUM FOR THE ATTORNEY GENERAL

THROUGH : The Deputy Attorney General
W
FROM: 208 W EIShara

Acting Assistant Attorney General

SUBJECT: Independent Counsel Recommendation
William Jefferson Clinton

PURPOSE : To recommend against seeking the appointment
of an independent counsel to investigate
whether the President may have violated
18 U.S.C. § 607 by soliciting campaign
contributions from the Oval Office or other
official work space in the White House.

TIMETABLE: This determination must be made no later than
December 2, 1997.

SYNOPSIS: There is no specific and credible evidence
that the President solicited contributions
from the Oval Office or other official work
space within the White House. We accordingly
recommend that the Attorney General not seek
the appointment of an independent counsel.

DISCUSSION: A preliminary investigation into whether the
President may have violated section 607 by
soliciting contributions over the phone on
behalf of the Democratic National Committee
("DNC") from the Oval Office or other
official work space within the White House
has now been completed. The evidence
suggests that on five occasions between
October 18, 1994, and March 7, 1996, requests
to make telephone fund-raising calls were
communicated to the President or his staff by
the DNC. These requests came in the form of
memoranda or call sheets listing the names,
backgrounds, donor histories, and telephone
numbers of prospective donors. Of a total
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U.S. Department of Justice

Federal Bureau of Investigation

Office of the Ditector Washington, D.C. 20535

November 24, 1997

Honorable Janet Reno

The Attorney General

U.S. Department of Justice
Washington, D.C.

Dear Madame Attorney Gensral:

RE: CAMPAIGN CONTRIBUTIONS (CAMPCON)
AND THE INDEPENDENT COUNSEL STATUTE

In May, 19%7, I provided you with
FBI's investigative strategy in Campcon. 7
included an analysis of the related aspects
Counsel S$tratute. At the time, the investica
three distinct but inter-related matters: z campaign fund-
raising strategy executed by a core group ol individuals from the
DNC and the White House; (2) ar allegatien cf illegal conduct by
a myriad of “"opportunists®; and, {3} efforts by the PRC and other
countries to cain foreign pelicy influence through iliegal
contributicns. In conjunction with providing you this document,
I recommended that you refer the Campcon matter to an Independent
Counsel .

an overview of the
document also

the Independent
plan focused on

n

W

e

Since May, there have been a numper of significant
developments in each of the above-three areas. In addition,
there have been numerous discussions on issues associated with
this overall investigation which impact cr the Independent
Counsel Statute. Today, I am convinced, now more than ever, that
this entire matter should be referred to &n Independent Counsel.

I have attached a current overview of an evaluation
which I requested, and which I believe will clariiy my
understanding of the Independent Counsel Statute, as well as the
investigative focus and direction of the Campcon Task Force.

Per our conversation this afterncon, a copy of the
attached document is only being provided to you and to the Deputy
Attorney General.
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Honorable Janet Reno

<

I am available to discuss these matters at your
convenience.

Director

Enclosure
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A. PURPOSE OF THE INDEPENDENT COUNSEL STATUTE

The Independent Counsel Act establishes a system "to
investigate and prosecute allegations of criminal wrongdoing by
officlals who are close to the President. The purpose of this
system is to ensure fair and impartial criminal proceedings when
an Administration attempts the delicate task of investigating its
own top officials."' When this legislation was first enacted in
1978, the Senate Governmental Affairs Committee listed a number
of reasons for such a system. The top three reasons were:

(1) The Department of Justice has wifficulty investigating
alleged criminal activity by high-level government
officdals.

(2) It is too much to ask for any person that he
investigate his superior. . . . “[A}s honorable and

conscientious as any individual
could never feel entirely ea

I
thoroughness with which the ion was pursued.
Some outside perscn is essential." (cuoting former
Special Prosecutor Cox)

iz that a lawver

conflict of
his is not a

question of the jual. . . . The
appearance of < ve public

confidence in th stice as true
'
£

conflict itsel

- httorney General Renco
- Deputy Attcrney Gener
Director Freeh {Copy 3 ©
- Deputy Director Bryant (

:

- Mr. Gallagher (Copy % ©
- Mr. Parkinson (Copy € ©

oy U A L RS
s

! $. Rep. No. 123, 100th Cong., is:t Sess. 2 (1987),
reprinted in 1987 U.S.C.C.A.N. 2180. To simplify, subsequent
citations to legislative history will be cited in this shorthand

form: "1987 CAN 2150.°
z 1978 CAN 4216,
. Copy __L_m of & copies
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For nearly a year, the Campcon Task Force has been
actively investigating a variety of fundraising activities by a
core group of White House and DNC officials {(as well as others}.
The Task Force is examining these activities through a variety of
traditional investigative technigues, including the use of grand
jury subpoenas and testimony. Because this criminal
investigation has taken our investigators into the highest
reaches of the White House -- including an examination of many
specific actions taken by the President and Vice President -- we
have had to assess the potential application of the Independent
Counsel statute virtually every step of the way.

B. STRUCTURE OF THE INDEPENDENT COUNSEL STATUTE

1. Mandate~v _and Discretionary Provisions

The Independent Counsel statute can be triggered in one
of two ways. First, the Attorney General ghall conduct a
preliminary investigaticn lled "mandatory” or

er the so-calied
"covered persons” provision in the following circumstances:

Toer eral receives Infermation

sci grounds to investigate whether
son"] may have violated any federal

v than [certain minor violations]

s AL
suffici to ¢
any [“"coversd p
criminal law ot

[

>
H

Second, the Attorney Gener
n

91{a) 1 may conduct &
minary investigation under the following *di

scretionary”

a
c

When the Attorney General determines that
investigation or prosecution of 3 [non-covered]
by the Department of Justice may result in a per
financial, or political conflict of interest, the
Attorney General may conduct & preliminary
investigation of such person . . . if the Attorney
General receives information sufficient to constitute
grounds to investigate whether that person may have
viclated Federal criminal law other than [certain minor
viclations].

an
person
sonal,

26 U.S.C. § 551{c).}

3 Section 591(c) was amended in 1954 to give the Attorney
General discretionary authority to use the independent counsel
process with respect to Members of Congregs. It was also
reworded for “simplication" purposes, but otherwise made no
change from the existing law in the "substantive reach or scope"
of the discretionary provision. The Senate bill would have
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2. What Triggers the Mandatory Provisicn?

The independent counsel statute contains three basic
requitements for triggering a preliminary investigation under the
"mandatory" provision: {(a} Specific information, (b} From a
credgble source, {c¢) That a' covered person may have violated the
law.

a. Specific Information. The purpose of the
specificity requirement is to weed out "generalized allegations
of wrongdoing which contain no factual support ([such as] a letter
sav¢ng that a particular member of the President's cabinet is a

forook." 1982° CAN 3548, Clearly, the specificity threshold is
low one, intended simply to weed cut "frivolous or totally
groundless allegations." I 1978 CAN 42738,

b. Fro. a Cre le Source.
regquirement was added to the statute Iin
concluded that the exist 1g standard (s icity only} was too
low. “Public confidenc not served vestigating meritless
a’legatlons made by LL:eW le sources. L1582 CAN 3548. In
is credible, the Attorney General is

pracc*”a the Department of
¥ source.” 1d.°

or eamb lity
after Congress

:

(J
S

Uy
{0

authorized the Artorney General independent counsel
process to investigate a "malter” as well as a person, but that
proposed revision was rejected in conference "because it would in

ffect substantially lower the threshold for use of the general
discretionary provision.t 1984 CAN 793.

¢ The statute as originally passed in 1978 regquired a

preliminary inquiry whenever the Attorney General received
“specific information that {a covered] terson has conmitted a
violation" of federal law. In 1982, Ceongress decided to add a
tcredibility® reguirement. Unfortvunately, instead of simply
changing "specific information" to "specific and credible,™ it
replaced "specific information® with "information sufficient teo
congtitute grounds to investigate.” To figure out what that
means, one must look to § 551(d) {1}, which sets forth the
specificity and credibility requirements.

5 One guestion that has arisen in the course of the
Canpcon anestlgatlow is w“ether newspaper reporte can or should
constitute a "credible source." This is a debatable proposition,
particularly where reputable news organizatione have successfully
tracked down witnesses and documents. Early in the
investigation, the Public Integrity Section took the position
that newspaper articles cannot be a credible source for purposes
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It is important to note that the statute permits the
Attorney General to consider only the two factors of
"specificity" and "credibility" in determining whether there are
grounds to investigate. In 1987, Congress added the word “only®
to the statutory language of § 531(4} (1} in an effort to curb the
Department’s *disturbing practice" of conducting lengthy
"threshold inguiries" before deciding whether the statute had
been triggered. 1987 CAN 2164.

c. 'That a Covered Person May Have Violated the Law.
The Attorney General must conduct a preliminary inquiry if she
receives specific and credible information that a covered person
may_have vicolated any federal criminal law. In 1587, Congress
changed the statute from "has committed” to "may have violated."
The legislative history makes very clear that DOJ's xole should
be limited: -~

t cannot be expecced, at this rst step in the
process, that the At ney General could or should
determine that & criminal &ct b neen committed.

1967 CAN 2184; see als

acLs or susplicious
circumstances suggesting u? a may have engaged
in criminal activity o th the Department of
Justice, these would ¢ualily as nior sufificient tvo
constitute grounds to investigate,’ thus triggering & preliminary

investigation.")

Congress amende
o what it saw as DOJ's “d
extended "threshold ing
involving “"elaborate fa
the Senate Report:

the statule in I in direct response
sturbing practice” of conducting
ies
)

an
m

. " often lasting menths and
and legal ana

." As gtated in

It is not clear why the ¢ of Justice has

&romen i
adopted vhis practice. Some ‘e suggested that the
Department is conducting pre in 1
all but name to avoid statutery r
that attach only after a ‘prelimi
has taken place. Since these report
are the primary means of ensuring the Attorney
General’'s accountability for decisicons not to proceed

of the statute. That position appeared to change in early
September when the Attcrney General annocunced that DOJ had opened
a 30-day inquiry regarding the Vice President’'s telephone
solicitations based upon a Washington Pgst article by Bob
Woodward.
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under the statute, Congress intended them to attach in
all but frivolous cases.®

3. Seeking an Independent Counsel

& According to the 1887 Senate Cormx

reported processing a total of 36 cases the independent
counsel statute between 1%82 and 1987. ©f the 36 cases, the
Department reported closing 25 prior to conducting a preliminary
investigation. It reported closing five chese cases because
the allegations did not involve a covered ial, and 20 others

tee report, DOJ

(which did involve covered persons) because a "threshold inguiry®
had determined that the information was insufficient to trigger a
preliminary investigation. n the 20 cases iInvolving covered
officials, DOJ repcrte; rerags

approximately 75

days before closing the

The Senate rivticized the Department for
failing to clearly articulate why, in the 20 cases on covered
persons, it found the infzrmation insufficient to trigger a
preliminary investigation. The Committe ncluded that DOJ had
closed 10 cases, aesplte *ece1v1ng speciiic 1nformatlon from a
credible source of possible wrongdoing, hecause it determined

(5]

that the evidence available did not establish a “crime.” 1In at
least five of these 10 cases, the decisicn appeared to have been
based, at least in part, on insufficient evidence of criminal

intent. The Committee concluded:

Thus, contrary to the statutcry standard, in 50% of the
cases handled by the Justice CZepartment since 1982 in
which it declined to conduct & preliminary
investigation of a covered official, it relied on

5
factors other than credibility and specificity to
evaluate the case. Moreover, in at least half of these
cases, the Department of Jus;"ce refused to conduct a
preliminary investigation inte the alleged misconduct,
because it had determined there was, at this early
stage in the process, insuf ent evidence of criminal
intent.

o0,
m ~

2155-56.

!H
Y
s
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Upon completion of a preliminary inquiry,7 the Attorney
General must apply to the cour:t for appointment of an independent
counsel if she determines that ‘there are reasonable grounds to
believe that further investigation is warranted.” 28 U.S.C.
592{c). In making that determinatiocn, she may nct conclude that
the person under investigation “lacked the state of mind"
required for the relevant criminal violation unless there is
clear and convincing evidence that the person lacked such state
of mind. 28 U.S8.C. 53%2{a)(2) (B) (ii}.

If the Attorney General concludes that an independent
counsel is required, she must file with the court an applicatien
which contains sufficient information to assist the court in (1)
selecting an IC, and (2) defining the ICs jurisdiction so that
the IC “has adequate authority to fully investigate and prosecute
the subject matter and all natters related to that subject
matter.” 28 U.§.C. 522{d) {emphasis added].

C. COVERED PERSONS BIING INVESTIGATED BY THE TASK FCORCE

pending aga
{2} Vice Pres:
Intericr Secr

Clinton/Gore campaign. Among other things, Knight coordin
Gere's fundraising calls zhe White House and was present
when the calls were made. The Department has not ve:t triggered
an irndependent counsel review as to Knight.

Tt should be noted that, in the
even the most senior White House staffers
Chief of Stafi Harold Ickes
statute. The ‘covered persons” provision incl
working at the Executive Office of the Fresi
or above level II of the Executive Schedule r 1
Although Congress clearly intended to capture & signi

7 After initiating a preliminary inquiry, the Attorney
General normally has 90 days to decide whether an independent
counsel should be appointed (with the option of one 60-day
extension upon a showing of geood cause). EKHowever, when a
preliminary inguiry is begun following a congressional request,
the Attorney General must make her decision no later than 30 days
after the request is received. Therefore, the Attorney General
must resolve the matter of the Vice President's telephone
solicitations no later than December 2, 1997, which is 90 days
after the House Judiciary Committee's reguest for appcointment of
an independent counsel on this matter.
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number of high-level White House officials within the *covered
persons” provision, most of the current officials have avoided
coverage simply by accepting a salary below level II.% While
currently authorized by statute to appoint and pay twenty-five
persons at level II, President Clinton pays only gix persons at
that level, none of whom are the focus of the Campcon
investigation.9

D. OVERVIEW OF THE CAMPCON INVESTIGATION

1. The Investigative Plan

The Campcon investigative plan, which has remained
essentially unchanged gince it was originally crafted by the FBI
investigators in early 1987, has focused on three distinct but
interre’ated matters:

ing operation

Coup of individuals
luding the
number of top

- An aggressive campalgﬂ fundrai
eveloped and exaﬁﬂtea by a gore
rom the DNC an

T
h

busine554 and

-- Efforts by the ERL and
foreign policy influence by i
foreign money to U.S. politic
DNC through domestic conduits.

countries to gain
cally contributing
1 campaigns and to the

The core group investigative plan was based cn a theory
that most of the alleged campaign abuses Iliowed, cl*ect‘y or
indirectly, from the all-cut effort by the White House and the

1est

DNC to raise meney. It was this consum for campalun

g

covered Executive Branch pos&tlons was approximately 120, with
approximately 93 of those positions within the Executive Office
of the President (EOP}. In 1983, Congress raduced the total
coverage of Executive Branch positions te approximately 70, of
which approximately 36 were within the ECP. 1982 CAN 3543,

s Those six persons, according to the most recent listing
provided by the White House Counsel’s Office to the FRI's Public
Corruption Unit, are the Director and two Deputy Directors of
OMB, the Chairman of the Council of Economic Advisors, the U.S.
Trade Representative, and the Director of the Office of Science &
Technelogy Policy.
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cash, for example, that led to the transfer of John Huang frem
the Department of Commerce to the DNC to begin the aggressive
solicitation of Asian Americans. It led to the ambiticus plan
for White House coffees, overnights, and other perks for large
donors. It led to the telephone solicitations by the President
and the Vice President and the attempted merger of the WHODB and
DNC databases. In fact, virtually all of the viable Campcon
investigative avenues are clearly connected to the core group's
initiatives. While that does not mean the core group members
necessarily are culpable for the criminal violaticns the
investigation uncovers, neither should they be immune from
intensive investigative scrutiny.

While. the DOJ prosecutors in charge of the Campcon
investigation did not formally object to thi *w restigative plan,
they alsoc did not embrace it.®  From the Declr. ng, there was a
fundamental disagreement aho how the ﬂoﬁ should
prcceed. The FBI investi